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Introduction 

1. Ahmad Ali Abdel Khaleq (the “Applicant”) appealed against the decision 

of the United Nations Relief and Works Agency for Palestine Refugees in the 

Near East, also known as UNRWA (the “Respondent”), to terminate his 

appointment for misconduct. 

2. The Applicant filed a submission to the UNRWA Joint Appeals Board 

(“JAB”) on 30 December 2009 and an official JAB appeal form on 5 January 

2010. Pursuant to General Assembly Resolution 63/253 of 24 December 2008, the 

JAB was abolished as of 1 July 2009.  With effect from 1 June 2010, as set out in 

Area Staff Regulation 11.1, the Agency established the UNRWA Dispute 

Tribunal (“the Tribunal”) and all appeals pending with the JAB on the date of its 

abolition, including this application, were transferred to the Tribunal. The 

Tribunal did not become fully operational until 1 June 2011, when a judge was 

first appointed. The administrative difficulties and delay in establishing the 

Tribunal, the need to manage the huge backlog of cases in an orderly manner, and 

the need to do justice to the parties are factors to be taken into account in deciding 

whether it would be in the interests of justice to grant the Respondent an extension 

of time to file a reply and to take part in the proceedings in this case. 

3. The Respondent filed his Reply on 31 August 2012, which was transmitted 

to the Applicant on 2 September 2012. 

4. The Tribunal notes with concern the lack of any attempt on the part of the 

Respondent to secure the voluntary attendance of two key witnesses who might 

have been in a position to explain the apparent defects in the investigation and 

decision making process (see paragraphs 36 and 37). In the circumstances, the 

Tribunal agrees that this case is, by consent, to be subject to a determination on 

the documents. 
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Facts 

5. On 6 December 1976 the Applicant commenced employment with the 

Respondent as a Teacher ‘D’, grade 6, step 1. Immediately prior to the termination 

of his appointment the Applicant was employed as a Teacher, grade 10, step 21. 

6. On 7 March 2009 the Applicant was detained for questioning by the 

Jordanian authorities in connection with an allegation that he sexually exploited a 

first grade student – Student A – in the school year 2006/2007. The allegations 

arose after a friend of Student A – Student B – informed his parents that Student 

A had been sexually exploited by the Applicant in the 2006/2007 school year. 

7. The Applicant was released from custody on 10 March 2009.1 At some 

point, either while the Applicant was in custody, or shortly after he was released, 

the father of Student A dropped his personal complaint against the Applicant.  

However, the case proceeded to Jordan’s Grand Criminal Court as a public case. 

As set out in the judgment of the court, the Applicant was charged with: 

1. The felony of sexual molestation in violation of Article 296/2 
of the Penal Code, and further to Article 300 of the said 
Code.  The Accused has reportedly committed this felony ten 
times. 

2. The misdemeanour of soliciting, on two occasions, an act that 
contravenes public decency in violation of Article 306 of the 
Penal Code. [translation from the Arabic original] 

8. On 23 March 2009, Mr. Richard Cook, the Director of UNRWA 

Operations, Jordan (“DUO/J”) established a fact finding committee composed of 

the Deputy Chief, Field Health Programme; Deputy Principal, Amman Training 

Centre; and Area Officer, South Amman (the “Fact Finding Committee”). The 

mandate of the Fact Finding Committee was: 

…to look into this matter [a complaint regarding potential sexual 
exploitation at an UNRWA school] with a view to establishing the 

                                                 
1 Both the Report of the Fact Finding Committee and the Report of the Investigation Committee 
state that the Applicant remained in custody from 8-11 March 2009. The Applicant states in his 
Application that he was detained for 14 days, while the Respondent states in his Reply that the 
Applicant was detained for three days. The judgment of the Grand Criminal Court of Jordan states 
that the Applicant was released with bail on 10 March 2009. 
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facts…  

Any recommendation may also include suggestion for corrective 
measures, which might be instituted by the Agency to prevent 
future occurrences. 

9. On 25 March 2009 the Applicant submitted to the Field Personnel Officer 

(“FPO”) a request for early voluntary retirement, requesting that his last day with 

the Agency be 31 March 2009. He subsequently submitted a second request for 

early voluntary retirement on 6 April 2009, requesting that his last day with the 

Agency be 15 April 2009. According to the Report of the Investigation 

Committee the requests were rejected because of the allegation against the 

Applicant.  

10. In a report dated 6 April 2009, the Fact Finding Committee summarized 

the information that it had gathered through interviews conducted with the 

Applicant, teaching staff, and students, including the complainants. The allegation 

of Student A as recounted by the Fact Finding Committee was that: 

…during the scholastic year 2006/2007 when the student was in 
the first class at [the school], two brothers students [sic] one a 
classmate [to be referred to in this judgment as Student C] and 
another older student [to be referred to as Student D], used to pull 
down his trousers and underwear, and put him into his teacher’s lap 
while the teacher’s garment were pulled up. When they try to force 
him to sit in his teacher’s lap, the student used to escape over 
benches but can not leave the classroom as it was locked from 
inside. The student added that this used to happen after duty hours, 
while the curtains were closed. 

11.  In his statement to the Committee, the Applicant suggested that Student B 

had a motive for seeking to damage him because he had administered corporal 

punishment to Student B in the past. After setting out the statements of a number 

of other witnesses the report concluded by noting a series of inconsistencies 

between the testimony of the complainant – Student A – and the testimonies of the 

teachers interviewed by the Committee. These inconsistencies related to the 

presence of curtains in the relevant classroom, the ability to lock the classroom 

from the inside, and whether or not the Applicant wore Arabic robes during the 

school term. The Fact Finding Committee also noted that it had checked the 

Registration Office at the South Amman Area Office and could find no 
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record of the two students who Student A identified as having aided the 

Applicant in the alleged misconduct. 

12. After pointing out inconsistencies in the evidence, the Fact Finding 

Committee made a number of recommendations of a generalized nature regarding 

the issue of sexual misconduct and exploitation in schools. Given the absence of 

any indication of possible guilt at this stage of fact finding there did not appear to 

be any reasonable grounds to suppose that the alleged misconduct in question may 

have occurred, thereby justifying the next step of setting up an investigation 

committee.  

13. However, on 26 May 2009, Mr. Richard Cook, the DUO/J, established an 

investigation committee (also referred to in some documents as a Board of 

Inquiry) comprising the Deputy Chief, Field Relief and Social Services 

Programme; Human Resources Officer; and Deputy Field Administration Officer 

(the “Investigation Committee”). The DUO/J directed the Investigation 

Committee to: 

…undertake an examination into the complaint of alleged sexual 
exploitation and abuse by an UNRWA Teacher at [the school], 
using his position authority and power, to sexually exploit one of 
his students, taking into account, as appropriate, the attached 
Preliminary Assessment Report dated 6 April 2009. 

[…] 

 Your investigation should establish the following: 

1- The circumstances giving rise to allegations, and 
whether evidence exists substantiating the veracity of 
the allegation of sexual exploitation and abuse. 

2- Whether evidence exists to suggest a pattern of mis-
conduct by the alleged perpetrator in respect of similar 
activities with other school students. 

14. The Investigation Committee conducted its investigation between 31 May 

2009 and 5 July 2009. 

15. By memorandum dated 5 July 2009 the Investigation Committee 

recommended to the DUO/J that the Applicant be suspended pending finalization 
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of the investigation because his “access to students and UNRWA staff has 

impacted the work of the Board of Inquiry and jeopardized the investigation.”  

16. The Investigation Committee interviewed 37 people, including members 

of the Fact Finding Committee, the Applicant’s current and former colleagues 

(head teachers, teachers, and school attendants), and the Applicant’s students and 

their families. The Applicant was interviewed last and was questioned about the 

allegations against him. 

17. The Investigation Committee produced its Report dated 23 July 2009. On 

the key issue of the alleged accomplices, Students C and D, the Investigation 

Committee report found: 

…The Board reviewed the school records and identified 3 different 
[persons with the name of Student C]. Attempts were made to visit 
all three. One of the [persons with the name of Student C] is 
currently a classmate of the Complainant and has a cousin by the 
name of [same name as Student D]. Both students were 
interviewed separately and both displayed a high level of 
discomfort. [Witness D]2 confirmed occasionally having picked up 
his cousin from school (in the year of the incident). [Witness C] 
stated that the Defendant had recently stopped him during the exam 
period at school (June 2009) to ask him whether or not he had seen 
the Complainant. When asked by the Board what he, the 
Defendant, wanted from the Complainant, [the witness] continued 
to say that the Defendant had told him, “I need to see him 
(Complainant) because he is doing dirty things with other boys 
including [Witness D]”. The Board believes that this interview is 
key because [Witness C] was not approached by any other 
interviewing body. As such his testimony is untainted as he has not 
been prepped by previous questioning. 

18. The Tribunal notes that although the Report of the Investigation 

Committee states that “[a]ttempts were made to visit all three” persons with the 

name of Student C, according to the list of persons interviewed, only Witness C 

was interviewed. Furthermore, whilst regarding Witness C as a key witness, the 

Investigation Committee did not state whether they concluded that it was highly 

probable that Witness C acted as one of the Applicant’s accomplices.  Nor do they 

                                                 
2 The students mentioned in this passage are referred to in this judgment as Witness C and Witness 
D to emphasize that although they share the same names as Students C and D, they may or may 
not be the same students that were identified by Student A as accomplices to the alleged 
misconduct.  
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explain in their record of the interview what was so crucial in Witness C’s 

answers regarding the actual commission of the alleged sexual offence. The 

Report is silent as to whether any questions were in fact put to Witnesses C and D 

regarding the accounts that had been given by students A and B. If any such 

questions were put, both the questions and the responses were obviously of central 

importance to the Investigation. These omissions call seriously into question the 

integrity of the investigation and the role of the Investigation Committee. 

19. The Investigation Committee summarized its findings as follows:  

A.1 The Board found that there was direct and incontroverted 
evidence provided by the Complainant whom the Board found to 
be a consistent and credible witness. The Board found the 
Defendant [i.e. the Applicant] to be a deliberately untruthful 
witness. Other circumstantial evidence also supported the 
allegations of the Complainant that he was exposed to sexual 
exploitation. The sexual indicators exhibited and further supported 
by parent and teacher statements as well as the expert psychologist. 
Sexual indicators include cases of nightmares, heightened 
awareness of sexual activities, advanced sexual language, 
aggressiveness, etc. […] On balance, the Board found that the 
weight of evidence tended to support a finding that the 
Complainant was sexually abused by the Defendant in the school 
year 2006-2007 on several occasions in the classroom after school 
hours, and that the Defendant approached the Complainant in the 
school year 2008-2009 to re-initiate the sexual abuse.  
 
The evidence was comprised of the credibility of the Complainant 
and [Student B’s] testimonies, as well as the demeanour of the 
Defendant, in addition to circumstantial evidence that supports that 
the Defendant has engaged in misconduct.  
 

*                    *                    * 
 

 
IV. RECOMMENDATIONS AND CONCLUSION: 
 
1. The Board found that there was evidence to substantiate that 

the Complainant was in all likelihood, exposed to sexual 
exploitation as evidenced by the sexual indicators exhibited and 
further supported by the parent and teacher statements as well 
as the expert psychologist, as well as established evidence to 
suggest a pattern of misconduct by the Defendant in respect of 
similar activities with other school students especially his 



  Case No.: UNRWA/DT/JFO/2009/36 

  Judgment No.: UNRWA/DT/2013/022 

 

Page 8 of 31 

brutal use of corporal punishment in disciplining school 
children. 

 
2. The Board recommends taking immediate appropriate 

disciplinary measures against the Defendant but also ensuring 
the protection of the students identified in this case. 

20. By letter dated 9 July 2009, Mr. Richard Cook, the DUO/J, informed the 

Applicant that he would be suspended with pay pending the outcome of the 

investigation, stating: 

You are hereby informed that charges of serious misconduct have 
been made against you. Specifically it is alleged that during the 
school year 2006/2007 you abused your position, authority and 
power as a School teacher in [the school] by sexually exploiting a 
male student in addition to deliberately hitting students in the 
classroom. 

*                     *                     * 

At this stage of the investigation, there is prima facie evidence to 
support the changes that misconduct has occurred. It has been 
noted that on three separate occasions following the charges, you 
have attempted to submit your Letter of Resignation. Furthermore, 
your demeanor with the official Board of Inquiry established by the 
Agency was aggressive and uncooperative. As of today, you are 
suspended with pay and until further notice, pending the outcome 
of the investigation in accordance with the provisions of Area Staff 
Rule 110.2 and Area Staff Personnel Directive A/10 Part II. This 
suspension is without prejudice to your rights.  

21. On 10 September 2009 the Grand Criminal Court of Jordan issued its 

verdict in the Applicant’s case, acquitting him of all charges.  

22. By letter dated 28 September 2009, Mr. Jamal Kasem, the FPO, informed 

the Applicant of the conclusion of the Investigation Committee, quoting the first 

paragraph of the Investigation Committee’s “Recommendation and Conclusion” 

set out at the end of the extract quoted at paragraph 19 of this Judgment. The 

letter gave the Applicant one day to respond to this conclusion.    

23. The Tribunal discovered, at the Case Management Discussion (“CMD”) 

held on 19 September 2012, that this letter was in English and the Applicant had 

not been provided with an Arabic translation of this important letter. Far more 

disturbing was the failure on the part of the Respondent to provide the 
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Applicant with the Report of the Investigation Committee or to give him 

sufficient particulars of the evidence against him so as to enable him to mount 

a proper challenge in his own defence.  

24. By undated letter the Applicant responded to the conclusion of the 

Investigation Committee, listing 11 points of contention, including the acquittal 

by the Grand Criminal Court of Jordan (an uncertified copy of the judgment was 

attached).  

25. By letter to the FPO dated 13 October 2009, the Applicant attached a 

certified copy of the Judgment of the Grand Criminal Court of Jordan. Based on 

the judgment of acquittal, the Applicant requested a return to his duty station so 

that he could submit a request for early voluntary retirement “according to usual 

procedures”. 

26. By letter dated 8 November 2009, Mr. Richard Cook, the DUO/J, informed 

the Applicant that his appointment would be terminated for misconduct, effective 

8 November 2009, noting: 

…management has concluded, based on the report presented by the 
Investigation Committee formed by the Agency on 26 May 2009, 
and the [sic] your responses to the charges levied against you, that 
your explanations are not acceptable. You are hereby found guilty 
of misconduct. Specifically, there are strong indicators that during 
the school year 2006/2007, you have abused your position, 
authority and power as a school teacher in [the school] by sexually 
exploiting a male student.  

27. By undated letter, the Applicant requested administrative review of the 

decision to terminate his appointment. In support of his request the Applicant 

noted his acquittal by the Grand Criminal Court of Jordan on 10 September 2009, 

and argued that the Investigation Committee had disregarded the Court’s decision; 

argued that the Investigation Committee ignored key arguments that he presented 

in his interview and was generally unreceptive to his defence; stated that “the 

student at last confessed in the presence of his father in front of the court judges 

that his accusation and allegation against me was false and untrue…”; and noted 

that the judicial medical report showed no sign that sexual actions had occurred 

with the student.   
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28. By letter dated 13 December 2009, the DUO/J responded to the 

Applicant’s request for decision review by confirming the decision to terminate 

the Applicant’s appointment, stating: 

Your case was thoroughly reviewed in the light of your appeal 
letter mentioned above and I have come to the conclusion that 
there are no new facts justifying a change in the decision taken 
against you. Therefore, the decision remains. 

The Tribunal notes that Mr. Richard Cook, the DUO/J, reviewed his own 

decision. While this was the prescribed procedure under the former Area Staff 

Rules in effect at the time, the procedure was fundamentally flawed from a due 

process perspective in that a staff member contesting a decision of a Field 

Director did not receive an independent review. The procedure also encouraged 

superficial and cursory reviews, such as that which appears to have been 

undertaken by Mr. Cook. His response to the Applicant’s request for decision 

review constitutes a clear self misdirection in that a thorough administrative 

review should consider not only whether any new facts have been presented by 

the Applicant, but also whether the decision being challenged complied with all 

relevant Staff Regulations, Rules and issuances and was untainted by any 

extraneous factors or breaches of due process. This misdirection is a fundamental 

breach of the Applicant’s rights to fair treatment under his contract of 

employment. Furthermore, how, and on what basis, could it be said that the 

Applicant was put in a position to exercise his right to question the methodology, 

the evidence and the findings of the Investigation Committee, as part of a credible 

defence, when he had never been provided with a copy of the Investigation 

Committee Report and findings nor was he given sufficient particulars consistent 

with due process? 

29. On 30 December 2009 the Applicant filed a submission and annexes to the 

JAB appealing the decision to terminate his employment.  By Interoffice 

Memorandum dated the same day, the Officer-in-Charge, JAB transmitted the 

appeal to the Director of Human Resources. 

30. On 5 January 2010, the Applicant submitted an official JAB appeal form 

and annexes. 
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31. By Order No. 023 (2012) dated 19 July 2012, the Respondent was ordered 

to identify all documents that were before the panel that made the decision that the 

Applicant’s employment be terminated, and state whether the documents were in 

English or Arabic or both; state whether the disciplinary proceedings were 

conducted in English or Arabic; and state whether there is a contemporaneous 

written record of the disciplinary hearing and, if so, whether it is in English or 

Arabic.  

32. On 26 July 2012, the Respondent filed a Response to Order No. 023 

noting that the DUO/J made the contested decision and that he had before him the 

Applicant’s Official Status File and the Report of the Investigation Committee, 

which included a number of exhibits listed by the Respondent. The Respondent 

also noted that the Investigation Committee conducted its interview with the 

Applicant in Arabic. On 29 July 2012, the Response was transmitted to the 

Applicant.  

33. On 31 August 2012, the Respondent filed a Reply. The Reply was 

transmitted to the Applicant on 2 September 2012.  

34. By Order No. 40 (2012) dated 10 September 2012, the Respondent was 

ordered to produce to the Tribunal unredacted copies of the Reports of the Fact-

Finding Committee and Investigation Committee, as well as a number of 

documents identified by the Respondent in his Response to Order No. 023. The 

Order also scheduled a hearing for 19 September 2012 and ordered the 

Respondent to call two witnesses: Ms. Reem Abukishk, the Chair of the 

Investigation Committee, and Mr. Richard Cook, the DUO/J at the relevant time. 

35. By email dated 17 September 2012, the Respondent produced to the 

Tribunal, ex parte, the documents requested in Order No. 040.  

36. Also on 17 September 2012 the Respondent submitted a Motion 

requesting leave for an extension of time adjourning the hearing until 16 and 17 

October 2012, and an Order to have the hearing held in camera. In response to the 

Tribunal’s order to call Ms. Abukishk and Mr. Cook as witnesses, the Respondent 

cited Article 12(1) of the Tribunal’s Rules of Procedure, highlighting the last 
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sentence, which states “[t]he Tribunal may make an order requiring the presence 

of any person and to produce any document”. The Respondent stated: 

…the Respondent is unable to comply with this part of the order as 
neither is employed by UNRWA and, therefore, cannot be 
compelled by UNRWA to appear as witnesses. 

37. By Order No. 043 (2012) dated 18 September 2012 the hearing was 

postponed and replaced by a CMD to take place on 19 September, the day which 

had been set aside for hearing evidence from the Applicant and Ms. Abukishk and 

Mr. Cook. The Tribunal was concerned to note that no attempts had been made by 

the Respondent to secure the attendance of these witnesses voluntarily. 

38. By Order No. 045 (2012) dated 26 September 2012, the Tribunal ordered 

the translation of the Respondent’s Reply and the Report of the Investigation 

Committee and granted the Applicant leave to file a response in view of the fact 

that the process up to that point had severely disadvantaged the Applicant. The 

Applicant revealed at the CMD that his command of English was rudimentary and 

that he had not received crucial documents nor had adequate particulars been 

provided to him to enable him to know the case he had to meet. The information 

and particulars that were provided to him were not translated into Arabic in order 

to allow him to fully understand their import. 

39. On 6 December 2012, the Tribunal transmitted to the Applicant Arabic 

translations of the Respondent’s Reply and the Investigation Report. 

40. On 27 December 2012, the Applicant submitted his response to the Reply. 

The Tribunal notes that the Applicant was enabled to produce such a detailed 

response for the first time because of the Tribunal’s intervention in ordering the 

production of the Investigation Report and having it translated into Arabic which 

was a due process entitlement that had been denied to him by the Respondent. On 

7 March 2012, the Tribunal transmitted the Applicant’s response to the Reply to 

the Respondent along with an English translation.   

Applicant’s contentions 

41. The Applicant contends that: 
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(i) He was acquitted of charges stemming from the allegations before 
the Grand Criminal Court of Jordan; 

(ii) The allegations have arisen as a result of hostility towards the 
Applicant by Student B because of punishments the Applicant has 
previously inflicted on him. Student B had previously threatened the 
Applicant, saying that his parents would humiliate the Applicant; 

(iii) The allegations of Student A are malicious, and are staged and 
planned by the family of Student B. The father of student B came to 
the school a few days before the Applicant was detained by the 
Family Protection Unit and informed the head teacher that something 
would happen to one of the teachers who harassed the students and 
had bad morals; 

(iv) An internal investigation conducted by the school found that the two 
complainants engaged in “unethical” behavior with each other and 
“do unethical actions inside the classroom, during breaks and outside 
the classroom while they go to the restroom”; 

(v) Student B was accustomed to making up stories, as evidenced by a 
story he told about his grandfather being killed in an air strike in 
Gaza, which was revealed to be untrue; 

(vi) The credibility of the complainant was suspect because he alleged 
that the Applicant behaved inappropriately towards another student, 
which the other student denied when questioned; his account of the 
alleged misconduct included two accomplices who were not found 
by the Fact Finding Committee or national court and were “replaced” 
by the Investigation Committee; and he claimed that he had been 
harassed again in the third grade but retracted this claim before the 
national court; 

(vii) The complainant’s description of the classroom in which the alleged 
incident occurred is not accurate, specifically, there were no orange 
curtains and the classroom could not be locked from the inside; 

(viii) The alleged conduct could not have occurred without witnesses 
noticing because of the layout of the school buildings and the 
presence of parents and older siblings who came to pick up young 
students. In addition, English literacy classes took place in the 
school’s classrooms at the end of the regular school day; 

(ix) The classrooms were locked at the end of each school day, and it was 
the Applicant’s habit to leave school promptly to pick up his wife 
and daughter; 

(x) The Investigation Committee was biased and discounted witness 
testimony in favor of the Applicant while accepting testimony that 
supported the allegations; 
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(xi) The Investigation Committee claimed that he was uncooperative and 
threatened them, however, he was under stress and nervous because 
the accusations and allegations he heard from other people were even 
more “atrocious and vicious than what came” in the allegation; 

(xii) He requested early voluntary retirement because in 2008-2009, 
during the global financial crisis, the provident fund was sustaining 
losses. Many staff members, including the Applicant, were worried 
about losing their savings.  The allegations against the Applicant also 
“created hatred and unwillingness deep inside me towards the job 
that I performed in a sincere and faithful way…so I wanted to resign 
and leave the job”; 

(xiii) The letters from the Agency regarding the allegations were presented 
to the Applicant in English, which hindered his ability to fully 
understand and respond to them; 

(xiv) His response to the letter from the FPO of 28 September 2009, in 
which the Agency set out the conclusion of the Investigation 
Committee, was insufficient because he did not receive full details of 
the allegations and the findings of the reports. 

42. The Applicant requests the Tribunal to order the following: 

(i) Reinstatement to his former position; 

(ii) Financial dues and allowances for the time spent out of work;  

(iii) His reinstatement to the medical insurance scheme; 

(iv) A certificate of good behavior to help him find work in another 
place; 

(v) A letter from the Agency stating his innocence in regard to the 
allegations brought against him; and 

(vi) Moral damages. 

Respondent’s contentions 

43. The Respondent contends that: 

(i) The facts on which the termination was based had been reasonably 
established; 

(ii) Consistent with jurisprudence from the former United Nations 
Administrative Tribunal, the Administration is not required to prove 
its case beyond reasonable doubt; 
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(iii) The results of the Report of the Investigation Committee included 
direct and circumstantial evidence that reasonably established that 
the Applicant abused his position, authority, and power as a teacher 
to sexually exploit a student; 

(iv) The Applicant’s actions constituted misconduct; 

(v) The Applicant has not provided any evidence that the decision to 
terminate his appointment for misconduct, or the establishment of 
facts on which it was based, was arbitrary or capricious, was 
motivated by prejudice or other extraneous factors, or was flawed by 
procedural irregularity or error of law; 

(vi) The preliminary assessment and full investigation were conducted 
with objectivity and thoroughness, and the Applicant was made fully 
aware of the allegations and evidence against him and was accorded 
the fullest opportunity to rebut those allegations and to produce 
evidence in his defence, both in the course of the investigation and 
when the DUO/J presented the Applicant with the Investigation 
Committee’s findings; 

(vii) With regard to the Applicant’s contention that the decision was 
predetermined and the Investigation Committee would not consider 
any defence, the burden of proving improper motivation, prejudice or 
extraneous factors rests with the Applicant; 

(viii) With regard to the Applicant’s questioning of the complainant 
students’ credibility, the Investigation Committee, which notably 
was solely able to assess the credibility of all the persons it 
interviewed, found the Applicant himself to be lacking credibility; 

(ix) The Applicant has not sufficiently proven that the complainants and 
their families were malicious and sought revenge against him. 
Regardless of any alleged motive, the Investigation Committee 
looked at the totality of evidence and found that the alleged conduct 
had been established;  

(x) Regarding the Applicant’s denial of the students’ version of events, 
the Respondent relies on the facts found by the Investigation 
Committee, including the corroborating evidence of a witness who 
provided testimony regarding critical details of the classroom in 
which the alleged conduct occurred; 

(xi) The Applicant’s acquittal from criminal liability is not determinative 
of misconduct under the UNRWA Staff Regulations and Rules; 

(xii) The Applicant has failed to show that the decision to terminate his 
appointment for misconduct was so disproportionate or unwarranted 
as to amount to an injustice. 
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44. The Respondent requests the Tribunal to reject each and all of the 

Applicant’s pleas and to dismiss the Application in its entirety. 

Considerations 

Preliminary issue: receivability of the Reply 

45. Paragraph 5 of Former Area Staff Rule 111.3 provided: 

Upon receipt of a written appeal in accordance with the foregoing 
provisions, the Secretary of the Joint Appeals Board shall 
immediately transmit one copy thereof to the Agency’s 
administration, which will, within sixty days of receipt of the copy, 
submit a written statement in reply. The Board shall commence its 
consideration of an appeal immediately upon receipt of the 
administration’s reply thereto.  

46. A statement of appeal was received from the Applicant on 30 December 

2009 and transmitted to the Respondent on the same day. 

47. In accordance with paragraph 5 of former Area Staff Rule 111.3 the 

Respondent had sixty days to file a written statement in response to the 

Applicant’s appeal. The Respondent filed his Reply on 31 August 2012 without 

requesting leave of the Tribunal to file a late reply and leave to participate in 

proceedings.  

48. The Tribunal notes that there was no provision under the former Area Staff 

Rules governing non-compliance with the time limit set out in former Area Staff 

Rule 111.3(5). Under Article 6 of the Tribunal’s Rules of Procedure, which came 

into effect on 1 June 2010, where a Respondent has not submitted a reply within 

the requisite time period he shall not be entitled to take part in the proceedings 

except with the leave of the Tribunal.  

49. The Tribunal considers that it would be in the interests of justice to accept 

the Respondent’s Reply and to permit the Agency to take part in these 

proceedings.  
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Was the decision to terminate the Applicant’s appointment properly made? 

50. Following the United Nations Appeals Tribunal in Haniya  

2010-UNAT-024 and Maslamani 2010-UNAT-028, when reviewing a 

disciplinary measure, the Tribunal will consider (i) whether the facts on which the 

sanction is based have been established, (ii) whether the established facts qualify 

as misconduct, and (iii) whether the sanction imposed is proportionate to the 

offence.  

51. The Secretary General’s Bulletin on Special Measures for Protection from 

Sexual Exploitation and Sexual Abuse (“ST/SGB/2003/13”) provides in Section 

3.2(a) that: 

Sexual exploitation and sexual abuse constitute acts of serious misconduct 
and are therefore grounds for disciplinary measures, including summary 
dismissal… 

52. ST/SGB/2003/13 is specifically applicable to UNRWA staff pursuant to 

Article 2.1 of the Bulletin, which states “[t]he present bulletin shall apply to all 

staff of the United Nations, including staff of separately administered organs and 

programmes of the United Nations”. UNRWA staff were further advised of the 

applicability of ST/SGB/2003/13 and the Agency’s commitment to eliminating 

sexual exploitation and abuse in General Staff Circular No. 01/2007, issued 30 

January 2007 and titled “Commitment to Eliminating Sexual Exploitation and 

Abuse”. 

53. Article 3.2(a) of ST/SGB/2003/13 clearly states that sexual exploitation 

constitutes serious misconduct and is grounds for disciplinary measures, including 

summary dismissal. Termination would be an entirely proportionate sanction if 

the alleged conduct was established to the required standard. Therefore, the 

question for determination by the Tribunal is whether the facts on which the 

sanction was based have been reasonably established in accordance with due 

process. 
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Did the Agency reasonably establish that sexual exploitation 
occurred? 

54. According to the letter of termination from Mr. Richard Cook, the DUO/J, 

dated 8 November 2009, the sanction was based on a finding of misconduct as a 

result of “strong indicators” that the Applicant “abused his position, authority and 

power as a school teacher…by sexually exploiting a male student.” Therefore, the 

question the Tribunal must determine is whether the facts underlying this finding 

were reasonably established after a fair and impartial investigation carried out by 

observing fully the principles of natural justice and due process. Clearly unless 

principles of fairness, natural justice and due process were observed it cannot be 

said that the findings were reasonably established. 

55. The United Nations Appeals Tribunal observed in Molari, 2011-UNAT-

164: 

Disciplinary cases are not criminal. Liberty is not at stake. But 
when termination might be the result, we should require sufficient 
proof. We hold that, when termination is a possible outcome, 
misconduct must be established by clear and convincing evidence. 
Clear and convincing proof requires more than a preponderance of 
the evidence but less than proof beyond a reasonable doubt – it 
means that the truth of the facts asserted is highly probable. 

56. There are a number of criticisms which could legitimately be levelled 

against the investigative process, findings and conclusion. These include the 

following:  

(a) The Investigation Committee failed to convincingly resolve the conflict 

of evidence regarding details of the classroom, including whether there 

were curtains, whether the door could be locked from the inside, and 

whether it was possible to observe from the outside any activity in the 

classroom. Though the Report of the Investigation Committee states that 

“physical evidence was examined, i.e. school grounds, the classroom” the 

Committee did not state what this examination revealed, if anything, about 

the conflicting accounts of the complainant and the Applicant. The 

Investigation Committee noted that “[a]ll teachers and school attendants 

denied” the presence of curtains in the classrooms and the ability to lock 
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the doors from the inside. The Investigation Committee interviewed the 

Assistant Head Teacher of the school at which the misconduct is alleged to 

have occurred, as well as the Head Teacher and five teachers at the school 

at which the Applicant worked at the time of the investigation. Three 

school attendants were also interviewed although it is not clear from the 

Report of the Investigation Committee at which school they worked at the 

time of the alleged conduct.  The Investigation Committee took the view 

that the school teachers who were interviewed were “interested primarily 

in protecting the [Applicant]” and preferred the evidence of one former 

Head-Teacher who confirmed the presence of orange curtains “a number 

of years back”. The Head-Teacher also stated that the classroom doors 

could be locked from the inside and that keys could be obtained from the 

local market.  The Report of the Investigation Committee does not state 

whether the former Head Teacher worked at the school at which the 

misconduct is alleged to have occurred at the material time or, indeed, at 

any time.  

 (b) The Fact Finding Committee could not identify the two alleged 

accomplices and the Investigation Committee’s Report does not establish, 

to the necessary degree of certainty, their identity. The Investigation 

Report identified two possible candidates but was silent as to whether any 

questions were put to these students to corroborate the account given by 

Student A. In particular the description of how the alleged acts of sexual 

abuse had taken place (see paragraph 10). If no such questions were put, 

no explanation has been provided in the Investigation Report as to whether 

this omission was deliberate or an oversight. It is not sufficient to regard 

Witness C as a key witness and to find that Witnesses C and D showed a 

high degree of discomfort without eliciting their accounts of what was 

alleged to have taken place so as to test their accounts against the graphic 

descriptions provided by Students A and B.  

(c)  The Agency has clearly elevated the content, status and significance of 

the Psychologist’s report beyond what is reasonable and justified. Whilst 

psychological profiling is often useful as an aid to criminal investigations, 
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it is not a substitute for evidence or to be used as a mask to obfuscate 

investigative failures. There is also a misconception as to the validity of a 

psychologist’s report in the context of an investigation into sexual abuse. It 

is not to be elevated to the status of DNA testing in that it lacks the 

necessary scientific underpinning and is replete with suppositions and 

speculation. Even if the “sexual indicators” referred to in the summary of 

the report quoted at paragraph 19 above were to be given any credence, 

they do not establish a causal link with the Applicant, nor is the 

psychologist correct in speculating that the display of aggression on the 

part of the Applicant against the investigators was indicative of guilt. It is 

equally probable that an innocent person who was being unjustly accused 

of a serious offence may be likely to display anger and lack of cooperation 

with the process.3 The psychologist’s report failed to address this 

possibility.  

57. The Tribunal finds that the Agency failed to establish by clear and 

convincing evidence that the alleged misconduct took place. When considered 

together, the observations set out above lead the Tribunal to the conclusion that 

the findings and conclusions of the Investigation Committee were not well-

supported, if at all. While the Agency was not required to prove the case against 

the Applicant beyond all reasonable doubt, the Tribunal finds that it failed to show 

that it was highly probable that the alleged conduct occurred. In a case involving 

such serious allegations, and resulting in the sanction of termination, the Agency 

had a reasonably high standard to meet. It failed to meet the standard set out in 

Molari.  

Were all Regulations, Rules and issuances, and the requirements of natural 

justice and due process complied with? 

Fact-finding Stage 

                                                 
3 In this regard the Tribunal notes the observation of the UNDT in Leal, UNDT-2012-101: “The 
conduct of a subject to an investigation during the interview is in no small measure directly 
correlated to how prepared he or she is for the interview itself. Factors such as shock, surprise and 
fear will all invariably play into the demeanor, tone and tenor of the subject of the interview.” 
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58. UNRWA General Staff Circular No. 04/2008 (“GSC No.04/2008”), dated 

26 October 2008, and titled “Sexual Exploitation and Abuse Complaints 

Procedure”, was in effect at the time of the contested decision. On the 

examination and investigation of complaints of sexual exploitation it provided the 

following: 

7. On receipt of a complaint related to [sexual exploitation and 
abuse] in the field, the Focal Points shall forward the complaint 
to the Field Administration Officer, who will make a 
recommendation on the action that should be taken to the Field 
Office Director…One or more of the following actions may be 
recommended: 
 

 Preliminary investigation; 
 Further investigation of the complaint through such 

means as the establishment of a Board of Inquiry; 
 Introduction of procedural or policy changes which 

would serve to reduce the incidents of SEA in the 
future; 

 Any other action as deemed appropriate.  
 

8. The Field Office Director or the DHR, as applicable, shall seek 
the Commissioner General’s approval on recommended 
courses of action, and shall convey the decision to the Focal 
Point for communication to the complainant.  

59. None of the Regulations, Rules or issuances applicable at the relevant time 

provided clear guidance on the difference between a preliminary or fact-finding 

investigation and a full investigation, and the threshold to be met, if any, to justify 

the commencement of a full investigation.  

60. As indicated in paragraph 12 it is not clear on what basis, if any, it could 

reasonably be said that the Fact Finding Committee’s report indicated that there 

may have been a case to answer thus justifying the establishment of an 

Investigation Committee. The Fact-finding report was discounted and the 

investigation commenced without a sufficient basis to believe that any misconduct 

occurred.  
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Due process and natural justice  

61. The Tribunal has reviewed the legal and administrative framework 

governing the imposition of disciplinary measures on Area Staff at UNRWA at 

the material time and notes that this framework is largely silent on the rights of 

staff members subject to such measures, and the specific procedures that should 

have been followed to ensure due process and natural justice. In the absence of 

specific Regulations, Rules and/or issuances setting out such rights and 

procedures, the Tribunal will rely on general principles of law and by analogy to 

the rights afforded to staff members elsewhere within the United Nations.     

62. The General Assembly has emphasized the importance of due process for 

United Nations staff members who may be subject to investigation by the 

Organization. In Article 7 of General Assembly Resolution A/RES/48/218 B of 12 

August 1994 the General Assembly requested the Secretary-General to ensure: 

…that procedures are also in place that protect individual rights, 
the anonymity of staff members, due process for all parties 
concerned and fairness during any investigations; that falsely 
accused staff members are fully cleared […] 

63. Under former United Nations Staff Rule (“UNSR”) 110.4, no disciplinary 

proceedings could be instituted against a staff member unless he or she had been 

notified of the allegations against him or her, as well as of the right to seek the 

assistance in his or her defence of another staff member or retired staff member, 

and had been given a reasonable opportunity to respond to those allegations. The 

same minimum due process rights4 are accorded to staff members of the United 

Nations Secretariat under current UNSR 10.3(a) “following the completion of an 

investigation”. 

64. Although there was no corresponding provision which guaranteed these 

minimum due process rights under the former UNRWA Area Staff Rules, the 

Tribunal considers that these core rights are to be accorded to all staff members 

under basic principles of due process, natural justice and employment rights as 

                                                 
4 Noting, however, that that staff member shall now be informed “of the right to seek the 
assistance of counsel in his or her defence through the Office of Staff Legal Assistance, or from 
outside counsel at his or her own expense.” 
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they are enjoyed by employees in many Member States with advanced provisions 

defining rights and obligations of both management and employees. The purpose 

of such rights was summarized by the former United Nations Administrative 

Tribunal when referring to former UNSR 110.4. 

The provisions of staff rule 110.4, governing disciplinary 
proceedings, are designed to ensure that due process protection is 
afforded to staff members who are accused by the Administration 
of having engaged in misconduct. The aim is to provide them with 
an opportunity to present arguments and evidence refuting the 
charges of misconduct, or to be taken into account in mitigation. In 
this way, the staff member has an opportunity to tell his or her side 
of the story, and to offer alternative inferences that may be drawn 
from the evidence.  All of this is then taken into account in 
determining what happened, who, if anyone, should be held 
responsible, and what, if any, action should be taken by the 
Respondent. (UN Administrative Tribunal Judgment No. 744, Eren 
et al. (1995)) 

65. In addition, while acknowledging that the administrative issuances of the 

United Nations Secretariat are not binding on the Agency, the Tribunal takes note 

of paragraphs 6 and 7 of ST/AI/371 of 2 August 1991 on disciplinary measures 

and procedures, which stated that if, following a preliminary investigation, a case 

against a staff member was to be pursued, the appropriate official shall: 

(a) Inform the staff member in writing of the 
allegations and his or her right to respond; 

(b)  Provide him or her with a copy of the 
documentary evidence of the alleged misconduct; 
[emphasis added] 

(c) Notify the staff member of his or her right to the 
advice of a staff member to assist in his or her 
responses; and offer information on how to obtain 
such responses.  

*                    *                    * 

7. The staff member should be given a specified time to 
answer the allegations and produce countervailing 
evidence, if any. The amount of time allowed shall take 
into account the seriousness and complexity of the 
matter…[emphasis added]  
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66. While these rights were to be accorded to Secretariat staff members in the 

context of a specific disciplinary procedure that was not applicable to the 

Applicant,5 the Tribunal finds that, in the absence of any specific framework 

setting out the rights of the Applicant, the rights and principles outlined in the 

provisions above, can be considered as indicative of due process rights that should 

be accorded to any staff member of the United Nations, or its Funds and 

Programmes, who is subject to disciplinary measures.  

67. The United Nations Development Programme recognizes the same rights 

under paragraph 2.2 of its issuance on Accountability, Disciplinary Measures and 

Procedures (UNDP/ADM/97/17) of 12 March 1997: 

Due Process 
 
All procedures and actions relating to investigation must respect 
the rights and interest of the Organization and potential victims, as 
well as of any staff member subject to or implicated by an 
allegation of misconduct. Allegations, investigative activities and 
all documents relating to the action shall be handled in a 
confidential manner. If an allegation of misconduct is made, an 
affected staff member shall be notified in writing of all allegations 
and of his/her right to respond, provided with copies of all 
documentary evidence of the alleged misconduct and advised of 
his/her right to the advice of another staff member or retired staff 
member as counsel to assist in preparing his or her responses. 

68. The Tribunal considers that the assurances of due process and fairness, as 

outlined by the General Assembly and further developed in the issuances of the 

Secretariat and the United Nations Development Programme, mean that, as soon 

as a person is identified, or reasonably concludes that he has been identified, as a 

possible wrongdoer in any investigation procedure and at any stage, he has the 

right to invoke due process with everything that this guarantees.  

                                                 

5 For example, the procedure included referrals to Joint Disciplinary Committees following the 
preliminary investigation stage. In accordance with former United Nations Staff Rule 110.4(b) and 
former UNRWA International Staff Rule 110.3(a), at the time of the alleged conduct and the 
contested decision, staff members of the United Nations Secretariat and International Staff 
members of UNRWA could not, with limited exceptions, be subject to disciplinary measures until 
the matter had been referred to a Joint Disciplinary Committee for advice. No such restriction 
existed for UNRWA Area Staff members. 
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69. While the Agency is free to adopt its own Regulations, Rules and 

issuances governing the conditions of employment, rights and obligations of staff 

members, there are certain core rights, particularly those arising out of the 

principles of due process and natural justice, that cannot be denied, either by 

omission or explicit decree.  

70. In summary, the Tribunal finds that the following rights of due process 

and natural justice should have been accorded to the Applicant: 

(a) he should have been provided with a copy of the documentary 

evidence, including the reports of the Fact Finding Committee and the 

Investigation Committee; 

(b) he should have been provided with the above information in a 

language that he could understand, i.e. Arabic; 

(c) he should have been given a reasonable amount of time to respond 

to the Investigation Committee’s findings, taking into account the 

seriousness of the allegation and the complexity of the evidence; and 

(d) he should have been advised of his right to have a staff member, 

ex-staff member, or staff union representative to assist him in the 

preparation of his response to the findings. He should have been provided 

with information about any independent services and resources of the 

Agency in this regard.  

71. The Agency did not disclose the investigation report to the Applicant prior 

to taking the decision to dismiss him. The particulars that were provided in the 

letter from Mr. Jamal Kasem, the FPO, dated 28 September 2009 were wholly 

inadequate in that they merely stated the conclusion without providing sufficient 

detail to enable the Applicant to know the case he had to meet and to respond to. 

72. The letter from the FPO dated 28 September 2009 was written in English, 

a language in which the Applicant was not proficient.  
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73. It cannot by any stretch of the imagination be said that giving the 

Applicant a day to respond to the Investigation Committee’s conclusion satisfied 

the requirement of providing him with a reasonable opportunity to respond. 

74. The Applicant should also have been advised that he could request the 

advice of a current or former staff member, or legal counsel, to assist him in 

responding to the Investigation Committee’s conclusion. 

75. The Tribunal finds that the Applicant was treated appallingly, in breach of 

due process and it would not be overstating the case to say that the treatment 

accorded to him has all the hallmarks of a prejudgment. 

76. Due process safeguards which are enshrined in the rules are and must be 

regarded by all concerned within the United Nations as essential components of a 

fair and just system of dealing with and resolving disputes. This Tribunal has been 

established to give effect to principles enshrined in the Charter of the United 

Nations, highlighted in various decisions and utterances of appropriate organs of 

the United Nations System and further emphasized and developed by the case law 

of the former Administrative Tribunal. In paragraph XIV of Judgment No. 815, 

Calin (1997), the Administrative Tribunal stated with regard to due process: 

The Tribunal … respects the Secretary-General’s authority to 
exercise his discretion in defining serious misconduct and in 
determining appropriate penalties. However, the Tribunal will 
affirm the Respondent’s exercise of discretionary authority only 
when satisfied that the underlying allegation of misconduct has 
been proven through a procedure that respects due process and that 
is not tainted by prejudice, arbitrariness, or other extraneous 
factors. 

77. Procedural propriety and the protection of fundamental rights is a central 

theme pervading not only the Charter of the United Nations, but various issuances 

of the Secretary-General and the General Assembly. The rudiments of due process 

cannot be ignored. Not only was the Applicant entitled to written notice before the 

decision but such notice should have informed him fully of the particular acts or 

omissions on his part and the evidence in support thereof and provided him with 

sufficient notice and opportunity to be heard. The opportunity to be heard is not a 

mere technical formality but one of substance to which he was entitled to as of 
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right as a staff member. These procedural safeguards are there to ensure that the 

prerogative of the Commissioner-General to terminate the services of an 

employee is not taken arbitrarily and allowed to be abused by those with 

delegated power to make decisions on behalf of the Commissioner General of 

UNRWA. Procedural shortcuts that effectively allow the Agency to assume the 

roles of accuser, prosecutor and judge at the same time are contrary to the 

requirements of due process which, by necessary implication are incorporated into 

the contracts of employment of every staff member. 

Conclusion 

78. As a consequence of the Tribunal’s findings that the alleged conduct was 

not established by clear and convincing evidence and the Applicant was not 

afforded due process and natural justice to which he was entitled, the Tribunal 

decides that the decision to terminate the Applicant’s employment be rescinded. 

79. In view of the serious due process breaches identified in paragraphs 71 to 

74, the Tribunal considers that the conclusion reached by the Investigation 

Committee and its uncritical acceptance by Mr. Richard Cook, the DUO/J, is 

fundamentally flawed. The Administration has not established by clear and 

convincing evidence that the Applicant committed the misconduct in question. 

The Applicant had been charged with and, in the view of the Tribunal, wrongly 

sanctioned for an extremely serious offence of sexual exploitation of a minor. Not 

only was his reputation damaged in the community but the Tribunal takes judicial 

notice of the fact that the status and standing of the Applicant and his family 

would undoubtedly have suffered serious harm in the community. 

Remedies 

80. In determining the appropriate remedy the Tribunal is guided by principles 

laid down by the United Nations Appeals Tribunal that “the very purpose of 

compensation is to place the staff member in the same position he or she would 

have been in had the Organization complied with its contractual obligations.” 

(Warren, UNAT-2010-059). 
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81. Paragraph 5 of Article 10 of the Statute of the Tribunal provides: 

As part of its judgment, the Dispute Tribunal may order one or 
both of the following: 

(a) Rescission of the contested administrative decision or 
specific performance, provided that, where the contested decision 
concerns appointment, promotion or termination, the Dispute 
Tribunal shall also set an amount of compensation that the 
respondent may elect to pay as an alternative to the rescission of 
the contested administrative decision or specific performance 
ordered, subject to subparagraph (b) of the present paragraph; 

(b) Compensation, which shall normally not exceed the 
equivalent of two years’ net base salary of the applicant. The 
Dispute Tribunal may, however, in exceptional cases, order the 
payment of a higher compensation and shall provide the reasons 
for that decision.  

Moral damages 

82. The Applicant has repeatedly stated in correspondence the devastating 

effect of the contested decision on his mental wellbeing. He refers to his 

reputation being “assassinated”, stating also that the findings of the Investigation 

Committee and subsequent termination of his employment “destroyed my 

reputation and hurt the religious and psychological feelings of me and others”. He 

also stated that “severe moral, psychological and health damage resulted from 

distorting my reputation.”  

83.  No medical evidence is required by the Tribunal to find in the 

circumstances of this case that the Applicant suffered severe moral damage and 

loss of reputation in the community.  

84. A proper assessment of an award for moral damages should follow the 

following steps: 

a. There should be a finding as to whether or not the Applicant did in 

fact suffer such damage.  

b. If he did not there would be no basis for such an award. 
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c. If he did, it will be important for the Tribunal to make a factual 

determination of the level of damage, bearing in mind that feelings 

of upset, stress, anxiety, psychological damage and all such 

components that either singly or cumulatively make up what has 

been referred to as “moral damages” are at varying levels of severity. 

At one end of the continuum lies a minimal level and at the other end 

a level of extreme severity. Between these two extremes is the 

appropriate level and the task of determining this level is properly 

entrusted to the Tribunal which has seen or has heard the individual 

giving evidence and describing his feelings and emotional state. 

d. The Tribunal has to be satisfied that the damage as described was 

attributable to action taken by the Respondent. 

e. Where the unlawful act was performed maliciously or was high-

handed and without due regard for the legitimate concerns and 

feelings of the staff member it is bound to have aggravated the 

feelings of distress and will accordingly attract a higher award. 

f. The Tribunal has to take into account that the assessment arrived at 

should be appropriate for the harm suffered. To award a paltry sum 

will discredit the policy underlying such awards as will an excessive 

award. Accordingly the Tribunal has to bear in mind the principle of 

appropriateness and proportionality. 

g. Finally, the Tribunal will remind itself that it has no power to award 

exemplary or punitive damages and that the award must be truly 

compensatory. 

85. The Tribunal does not consider that an award for moral damages should be 

linked to the staff member’s grade or status. Instead a principled approach should 

be adopted in that an assessment should first be made of the extent of damage 

suffered by the individual. The next step is to place a monetary value on the hurt 

without regard to the status of the individual. The Tribunal assesses the degree of 
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moral damage to the Applicant as being towards the top end of the scale for such 

awards. 

Is this an exceptional case within the meaning of Article 10 of the Statute? 

86. In Mmata, 2010-UNAT-092, the United Nations Appeals Tribunal stated 

that: 

Article 10(5)(b) [concerning exceptional cases] does not require a 
formulaic articulation of aggravating factors; rather it requires 
evidence of aggravating factors which warrant higher 
compensation…Blatant harassment and an accumulation of 
aggravating factors in administrative and investigative conduct in 
the course of wrongful dismissal cases are consistent with the 
principles of law applied in the former Administrative Tribunal to 
justify increased compensation. 

87. The gross violations of due process identified in this case are exceptional. 

The finding by the Respondent, in violation of due process, that the Applicant was 

a sexual abuser of a child in his care as a teacher, has arguably damaged his 

reputation irretrievably and diminished his standing in the eyes of his community. 

The prospect of him being employed elsewhere in his profession as a teacher are 

likely to be remote or non-existent. Taking all these matters into account the 

Tribunal finds that the case and the circumstances are exceptional within the 

meaning of Article 10(5) of the Statute of the Tribunal. 

Judgment 

88. The Application succeeds. 

IT IS ORDERED THAT: 

89. The decision to terminate the services of the Applicant is rescinded. 

90. The Respondent is ordered to reinstate the Applicant with all salary and 

benefits restored from the date of his termination to the date of his reinstatement 

so as to place him in the same position in which he would have been had the 

Agency complied with its contractual obligations. 



  Case No.: UNRWA/DT/JFO/2009/36 

  Judgment No.: UNRWA/DT/2013/022 

 

Page 31 of 31 

91. Once the Applicant has been reinstated, the Respondent is to offer the 

Applicant early voluntary retirement, which he had previously requested, with all 

associated benefits, including restoration of his rights to medical insurance cover 

for retirees and subject to the Applicant making any contribution which is 

properly due to avail himself of these benefits. 

92. The Respondent is to pay to the Applicant the sum of USD 20,000 as 

moral damages. 

93. As an alternative to reinstatement and specific performance the Tribunal is 

required, under Article 10 of the Statute of the Tribunal, to set an amount of 

compensation which the Respondent may elect to pay. The Tribunal sets this 

amount as four years net base salary due to the exceptional nature of the case. 

 

 

                                          (Signed)                                           
____________________________ 

 
   Judge Goolam Meeran 

         Dated this 29th day of May 2013 
         

 
Entered in the Register on this 29th day of May 2013 
 
 
                            (Signed) 
       
Laurie McNabb, Registrar, UNRWA DT, Amman 


