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Introduction 

1. On 28 August 2012, Mahmoud Hamayel (the “Applicant”), a staff member 

at the United Nations Relief and Works Agency for Palestine Refugees in the 

Near East (the “Respondent”), filed an application contesting the decisions to 

transfer him from his original post as Security Supervisor at West Bank Field 

Office (“WBFO”) to the post of Security Guard Supervisor in Shufat Camp and to 

issue him with an ultimatum that he could either accept the transfer or be declared 

redundant. The contested decisions were communicated to the Applicant when he 

returned to the Agency following a second year on Special Leave Without Pay 

(“SLWOP”). 

Facts 

2. On 24 March 1992 the Applicant commenced employment with the 

Agency on a fixed-term appointment as a Guard, grade 2, step 1, at the Agency’s 

WBFO. The Applicant’s contract was extended a number of times. With effect 

from 6 September 1999 he was temporarily appointed Acting Security Supervisor 

and on 1 December 2000 he was promoted to the post of Security Supervisor, 

grade 5, step 8. 

3. In an action slip dated 21 July 2009, the Field Administration Officer, 

West Bank (“FAO/WB”) asked the Officer-in-Charge, Administrative Services 

Department who would manage the Applicant’s duties in his absence and whether 

the Applicant’s post should be advertised. It would appear that the query was  

submitted with knowledge of the Applicant’s intention to submit a request for 

leave. The FAO/WB was advised by return note dated 22 July 2009 to advertise 

the post for one year.  

4. On 5 August 2009, the Applicant signed a leave application requesting 57 

days of annual leave from 1 September 2009 to 23 November 2009 and one year 

SLWOP from 24 November 2009 to 23 November 2010. The request was 

approved and the Applicant duly took up an appointment at the United Nations 
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Population Fund.  It was understood at the time that at the end of his first year of 

SLWOP he would be returning to his post of Security Supervisor at WBFO. 

5. However, shortly before he was due to return the Applicant was interested 

in requesting a second year of SLWOP. By e-mail dated 2 November 2010 he 

wrote to Mr. Valentino Bandak, his supervisor, seeking approval to extend his 

SLWOP for another year and noting: 

I changed my mind after I heard that the rules of UNRWA work 

allowed me to extend my leave for another one year…
1
    

6. Mr. Bandak responded on the same day advising the Applicant that he 

would be recommending the extension and advised him to address a formal letter 

to the principal supervisor, Mr. Maurice Savage.  

7. On 4 November 2010, the Applicant submitted a leave application 

requesting a further year of SLWOP from 24 November 2010 to 24 November 

2011.  

8. In the section of the application marked “recommendation of immediate 

supervisor” a hand written note has been added reading “see attached”. The 

Tribunal observed at the hearing that the attachment referred to has not been 

provided to the Tribunal. Mr. Maurice Savage signed the application to indicate 

his approval of the request in the section marked “recommendation of principal 

supervisor”. His approval is dated 10 November 2010. 

9. A handwritten note at the bottom left of the leave application form reads 

“OK FHRO But Post not held For the Second Year”. The note is not dated. At the 

hearing Ms. Karine Traonvouez, who was, at the time, the Field Human 

Resources Officer, West Bank (“FHRO/WB”), confirmed that the signature next 

to this note was hers and that she had written and signed the note indicating that 

although the post had been held for the Applicant while he was away for the first 

year it would not be held open for him at the end of the second year when he 

returned from SLWOP. 

                                                
1
 According to his application, the Applicant had intended to return to work following the 

expiration of the first year of SLWOP. He states that in a meeting with “Joseph Kabatays, from the 

Recruitment Department in HQ” he learned that he could extend his SLWOP for another year.   
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10. The leave application was approved by Ms. Barbara Shenstone, former 

Director of UNRWA Operations, West Bank (“DUO/WB”), with a signature 

dated 19 November 2010. Ms. Traonvouez confirmed that she would have written 

her note after 10 November, when Mr. Savage signed the application, and before 

Ms. Shenstone gave her approval on 19 November. Ms. Traonvouez also 

confirmed that she did not inform the Applicant of her decision that the post 

would not be held for him if he took a second year of SLWOP. She had no 

knowledge that any person had conveyed this decision to the Applicant. When 

asked at the hearing why the Applicant was not told that his post would not be 

held, Ms. Traonvouez said she could not remember, but conceded that he should 

have been told as part of “the system”. When asked whose job it was to tell him, 

Ms. Traonvouez suggested that it was the job of the staff member giving the final 

approval to communicate this condition to the Applicant. It was not, in her 

opinion, her responsibility.   

11. At the hearing Ms. Traonvouez explained that when the Applicant 

returned to work following his SLWOP she spoke with Mr. Patrick Cronin, the 

former Chief, Personnel Services Division (“C/PSD”) at UNRWA Headquarters 

in Amman, to discuss the case because she was unsure of what to do. Mr. Cronin 

explained that the policy is silent but that the practice at Headquarters is to send a 

formal letter to inform staff members who apply for SLWOP that they would not 

necessarily be able to return to their original posts but will be entitled to be placed 

in a suitable alternative post. Ms. Traonvouez stated that this practice has now 

been adopted at the WBFO. However, Ms. Traonvouez was not prepared to 

concede that the Applicant had been treated unfairly. When asked whether she 

would take the same approach in a similar case now or a different approach, she 

retorted “a different approach, but not because what happened was unfair, because 

of the consequences.” She then confirmed that she was referring to the need to 

avoid proceedings before the Tribunal.  

12. The Applicant’s second year of SLWOP commenced on 24 November 

2010.  By memorandum dated 24 October 2011, the Applicant informed Mr. 

Savage and Mr. Bandak that he would return to his post as Security Supervisor at 
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the WBFO on 25 November 2011, following the expiration of the second year of 

his SLWOP. The memorandum was copied to Personnel Affairs.  

13. On 25 November 2011 the Applicant returned to work at the Agency. He 

was not reinstated into his former post but employed against a vacant post because 

the post he had occupied prior to taking SLWOP had been filled by a new staff 

member on a three year fixed-term contract.  

14. By e-mail dated 25 November 2011, Mr. Savage wrote to a number of 

staff members, including Ms. Traonvouez, advising that the Applicant had 

returned to work that day and seeking advice as to how to proceed. Mr. Savage 

stated: 

I am unsure of what the HR/Legal provisions are regarding this 

situation and seek your guidance please, and will employ [the 

Applicant] against one of my vacant posts (ISLO) if this is feasible 

until I am advised of options available.  

15. On 4 December 2011, Mr. Savage sent an internal briefing note to the 

Deputy Director of UNRWA Operations, West Bank through Ms. Traonvouez 

recommending that the Applicant resume his previous employment in the post of 

Security Supervisor and that his replacement be offered a promotion to the post of 

Clerk B. The internal briefing note included a handwritten note signed by Ms. 

Traonvouez reading “OK with this proposal”. At the hearing Ms. Traonvouez 

stated that the post of Clerk B, grade 6 was never offered to the Applicant’s 

replacement in writing because she was not comfortable forcing anyone to transfer 

to a post they didn’t want to take.  

16. By letter dated 5 January 2012 and addressed to the Director and Deputy 

Director of UNRWA Operations, West Bank, the Chairperson of the Area Staff 

Union, West Bank, and others, the Applicant contested the decision not to place 

him in his previous post of Security Supervisor. He stated: 

…during the two-year leave I have not been informed by any side 

and by any way from the administration nor the recruitment 

department that I will lose my job if I extended the leave.  

*                    *                    * 
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On the date of this letter, I had completed 40 days since the return 

while I have not received any reply from any side about my 

status… 

I uphold my right in my original post.   

17. By letter dated 11 May 2012, Ms. Traonvouez advised the Applicant that 

his post of Security Supervisor had been filled during his second year of SLWOP. 

The letter also set out the following offer and ultimatum: 

In accordance with the staff Rules and Regulations, you are hereby 

offered the new position of Security Guard Supervisor to be 

stationed in Shufat Camp. The post is similar Grade and duties to 

your current position. 

*                    *                    * 

Should you choose to decline this offer, you will be declared 

redundant in accordance with the Staff Rules and Regulation 
[emphasis added]. 

18. On 21 May 2012, the Applicant sought administrative review of the 

decision not to reinstate him to his original post and to transfer him to Shufat 

Camp. He stated: 

They denied my right in returning to my original post as I do not 

know that I will lose my job if I extended the leave without pay for 

another year. No one informed me with this, as I assumed that it is 

my right to return to my original post after the end of the second 

leave without pay. I performed my post in a faithful and devoted 

way for more than ten years. If I knew that I will lose my job, I 

would not request an extension of the leave for another year. 

*                    *                    * 

…I did not violate the rules and regulations when I requested an 

extension of the leave without pay for the second year. I followed 

since the beginning all the legal methods to acquire the 

aforementioned leave. I tried previously through unofficial ways, 

written messages and the continuous questions to notify the 

administration with my right to return to my previous post.  

I also think that my transfer to another post will be a financial, 

physical and logistical liability; therefore, I request the decision to 

be reconsidered. 
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19. By e-mail to Mediation Services dated 31 May 2012, the Applicant 

requested mediation of the situation. He did not receive a response to this attempt 

at an informal resolution. 

20. On 26 June 2012 the Applicant wrote to the Mediation Services in a 

second attempt to reach an amicable resolution.  

21. By letter dated 4 July 2012, Mr. Felipe Sanchez, the DUO/WB, informed 

the Applicant that he had reviewed the administrative decision and concluded that 

the Agency had followed proper procedures in transferring him. He ended the 

letter by endorsing the proposal in Ms Traonvouez’ letter of 11 May 2012. The 

Applicant was advised that if another post at the same level became available at 

the WBFO, he would be offered that post.  

22. Mr Sanchez’ letter is significant in that by asserting that the impugned 

decision was “in accordance with the Agency’s Regulations, Rules and practices 

in cases of extended special pay [sic]” he overlooked three matters. First, that the 

decision was not made once the Applicant went on special leave but prior to the 

date when approval was given by Ms. Shenstone and, it follows, before the 

Applicant went on special leave. Second, that the Agency’s practice, as followed 

by Mr. Cronin, the C/PSD, was to inform staff members that if they went on such 

leave their posts will not necessarily be held open for them. Third, in endorsing 

Ms. Traonvouez’ letter of 11 May 2012 he failed to recognize that there was no 

legal basis for threatening the Applicant with redundancy if he did not agree to the 

transfer, as conceded by the Respondent at paragraph 25, sub-paragraph 3 of his 

Reply.  

23. On 28 August 2012, in the absence of an informal resolution, the 

Applicant filed an application to the Tribunal contesting both the decision not to 

reinstate him to his post as Security Supervisor, WBFO and the decision that if he 

declined the offer of a transfer to Shufat Camp he would be declared redundant. 

24. On 1 November 2012 the Respondent filed a submission requesting leave 

to file the Agency’s reply outside the 30 day time limit set out in Article 6(1) of 

the Tribunal’s Rules of Procedure. 
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25. By Order No. 053 (2012) dated 21 November 2012, the Tribunal granted 

the Respondent an extension of three weeks from the date of the Order to file his 

reply. 

26. On 12 December 2012, the Respondent submitted his Reply on the merits 

of the case.  

27. There followed a series of Orders from the Tribunal and Motions filed by 

both parties. They are a matter of record and need not be recorded in this 

Judgment except insofar as it may be necessary do so because of their direct 

relevance to the issues to be decided. 

28. A hearing was convened on 25 June 2013. The Respondent was ordered to 

produce Ms. Traonvouez, the FHRO/WB, at the time of the decision, and Mr. 

Felipe Sanchez, DUO/WB, as witnesses. The Applicant also proposed to call a 

number of witnesses whom he believed had been treated more favourably in 

similar circumstances. 

29. On 11 June 2013, the Respondent filed a submission stating that he was 

unable to produce Mr. Sanchez as a witness at the hearing due to pre-arranged 

home leave over the relevant period. The Respondent proposed to call Mr. Savage 

as a witness. The Tribunal accepted the proposal by Order No. 052 (2013) dated 

20 June 2013.  

30. A hearing was held on 25 June 2013 at the Agency’s Headquarters in 

Amman. The Applicant participated via telephone link and was represented in 

person by Ms. Ghada Yasin from the Legal Office, Staff Assistance. The 

Respondent was represented in person by Ms. Rebecca Britnell. Mr. Maurice 

Savage appeared as a witness for the Respondent via video link from Lebanon. 

Ms. Karine Traonvouez appeared as a witness in person. The Applicant also gave 

evidence during which he had the benefit of an interpreter.  The witnesses whom 

the Applicant believed were treated more favourably than he was treated were not 

called to give evidence since the facts indicated that their circumstances were not 

comparable. 
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The Issues 

31. The principal issues in the case are: 

(a) the circumstances and the reasons why the Applicant’s post had 

been filled in his absence;  

(b) whether the Respondent ought to have informed the Applicant 

prior to him embarking on a second year of SLWOP that a decision 

had already been taken to fill his job during his absence; 

(c) whether the post at Shufat Camp constituted a reasonable 

alternative placement or one that placed the Applicant at a 

significant disadvantage and was to his detriment; 

(d) the justification and lawfulness of the letter of 11 May 2012 

informing the Applicant that if he did not accept the transfer to 

Shufat Camp he would be declared redundant; and 

(e) the loss and damage suffered by the Applicant. 

32. At the conclusion of the hearing it was agreed that the Applicant would 

provide the Tribunal with evidence of the psychological and physical harm that he 

claimed to have sustained as a result of the decision not to return him to his 

original post. The Respondent would provide the Tribunal with further 

information about the special permit that the Agency would provide the Applicant 

if he worked at Shufat Camp and the nature of the route he would be required to 

take to and from work.  

33. On 30 June 2013 the Applicant submitted documents from the Agency’s 

Health Department as evidence that he has diabetes. 

34. On 1 July 2013, the Respondent filed Supplementary Submissions. 

35. A number of further submissions were filed by both parties contesting 

whether and to what extent a transfer to Shufat Camp would entail additional 
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travel time, financial costs, and stress associated with crossing military 

checkpoints and being subjected to the discretion of Israeli officials.  

Applicant’s contentions  

36. The Applicant contends that: 

(i) The Agency did not inform him that taking SLWOP would affect his 

rights and the regulations and rules are silent on this. The Agency 

also did not inform him that they were advertising the post and 

appointing another person, nor did they consult with him in any way.  

(ii) If he had been notified that he would not be returning to his post he 

would not have taken a second year of SLWOP and, in any event he 

would not have hesitated to cancel the SLWOP and return to his post 

immediately.    

(iii) The transfer to Shufat Camp would result in additional transportation 

expenses and suffering. He suffers from high blood pressure and 

diabetes, which would be exacerbated by the additional travel, 

increased travel costs, and stress and humiliation associated with 

crossing military checkpoints. 

(iv) The decision that if he refused the transfer he would be made 

redundant was arbitrary and unfair.  

(v) The “administrative decision” which stated that the Applicant should 

resume his post as Security Supervisor at WBFO indicates that the 

administration recognized and acknowledged his right to return to his 

previous post. The decision not to implement this recommendation is 

evidence of administrative irregularity. 

(vi) All the actions and procedures that have affected him in this case are 

arbitrary, motivated by prejudice or extraneous factors or flawed by 

procedural irregularity.  

(vii) According to the Regulations and Rules, the Agency had the right to 

refuse the extension of SLWOP for another year if it was not in the 

best interest of the Agency. 

(viii) Before he went on SLWOP he received an “exceptional 

[performance] evaluation”. 

(ix) He worked in his original post for ten years and communicated with 

local and international staff in English without difficulty. The 

contention that his replacement is better suited to the post because he 

has stronger English language skills is therefore refuted.  
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(x) It would have been better to transfer the staff member who was 

appointed as his replacement to the post in Shufat Camp. 

37. The Applicant requests the Tribunal to order: 

(i) the recission of the decision to transfer him to Shufat Camp and  

reinstatement to his original post; 

(ii) two years compensation for psychological and moral damage and the 

suffering and stress that “were the major reason behind [his] diabetes 

and the high blood pressure”; 

(iii) a complete investigation to question and punish the person(s) who 

took the unjust and arbitrary decision; and 

(iv) revelation of the real reason why the post was advertised directly 

after the approval of an extension to the Applicant’s SLWOP.  

Respondent’s contentions  

38. The Respondent contends that: 

(i) Area Staff Personnel Directive No. A/5, Part II does not entitle the 

Applicant to a lien on his post while on SLWOP. As such the 

Agency was under no obligation to advise the Applicant that his post 

would be re-advertised and filled following the granting of SLWOP. 

(ii) The Applicant has not provided any evidence that the decision to 

transfer him to Shufat Camp upon his return from SLWOP was 

tainted by impropriety.  

(iii) Area Staff Regulation 1.2 provides the Commissioner-General with 

the authority to assign staff members to any of the activities or 

offices of the Agency, subject to the considerations set out in Area 

Staff Regulation 4.3. 

(iv) The Applicant was transferred in order to place him in a similar 

category, and at the same grade and same salary as his previous post.  

(v) The Applicant’s assertions regarding suffering and stress as a result 

of the transfer have been addressed as best as possible, through “the 

offer – if such a post becomes available – of a post at the level, and 

matching the Applicant’s competencies, in WBFO, as a priority.” 

(vi) The document that the Applicant viewed and claimed was an 

“administrative decision” to return him to his previous post was in 

fact an Internal Briefing Note. This is “an internal document for 

management discussion and any recommendations and conclusions 

are not administrative decisions per se.” 
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(vii) There was no legal basis for the statement that the Applicant could 

either be transferred or become redundant. However, this is not 

evidence of improper motive, nor does it constrain the broad power 

to transfer. 

(viii) The Agency considered, among other things, that the character and 

experience of the Applicant made him more appropriate for Shufat 

camp, which has a complex operational environment. The relative 

competence in English of the Applicant’s replacement made him 

more suitable for the WBFO, where the post interacts with a 

relatively large number of international staff members. In accordance 

with Area Staff Regulation 4.3, the Agency was required to consider 

which staff member would be appropriate in each of the positions in 

order to secure the highest standards of efficiency, competence and 

integrity.   

(ix) The Applicant has provided no evidence to support his assertion that 

his replacement was not transferred to Shufat Camp due to his 

replacement’s close personal relationships with international staff 

and the work history at UNRWA of a family member. 

39. The Respondent requests the Tribunal to dismiss the Application in its 

entirety. 

Legal and administrative framework   

40. Area Staff Regulation 1.2 provides: 

Staff members are subject to the authority of the Commissioner-

General and to assignment by him to any of the activities or offices 

of the Agency in or outside the area of operations.  

41. Area Staff Regulation 4.3 provides: 

Due regard shall be paid in the appointment transfer and promotion 

of staff to the necessity for securing the highest standards of 

efficiency, competence and integrity. 

42. Area Staff Personnel Directive No. A/5/Rev. 5, in effect at the material 

time, provided: 

Work With Other Organizations: 

(A) Special leave without pay may be approved to allow staff 

members to work with other UN, non-UN organizations, 

taking into consideration the following factors: 
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i) The work experience will likely enhance the staff 

member’s performance with the Agency; 

ii)  The work experience will likely contribute to the 

staff member’s career development; 

iii) The operational needs of the Department/Field 

concerned will be unduly affected by the staff 

member’s absence. 

(B) Recognizing the Agency’s need to maintain a sufficient 

number of qualified staff for its operational requirements, 

the total number of Area staff members on special leave 

without pay for this purpose shall not exceed a reasonable 

limit established by the Department Head or the Field 

Director. 

(C) The related  requests  for special leave without pay to work 

with other UN or non-UN organization are to be initiated 

by the staff member who must obtain the prior approval of 

his/her immediate supervisor and  the reporting-line 

Director. 

(D) The period of release under the provisions of this Directive 

is limited to a maximum of one year. A second year of 

Special Leave Without Pay (SLWOP) if requested by the 

staff member may be considered by the Agency. There is 

no right to SLWOP, and where SLWOP is granted for an 

initial year, there is no automatic entitlement to an 

extension of SLWOP for a second year.  

While the Agency will accommodate staff members [sic] 

request to the extent possible, the approval or decline of 

such SLWOP must be made with the interest of the Agency 

in mind. Where staff members occupy posts for which 

replacements cannot be found, or if there are other 

consequences which will adversely affect the Agency’s 

service delivery to its beneficiaries, SLWOP will not be 

approved. Justification has to be provided clearly and 

transparently and staff members have to be treated equally 

and fairly. Recommendation decisions must also be free of 

bias and discrimination.  

43. Apart from the aforementioned Area Personnel Directive, there does not 

appear to be any specific provision regarding the placement of the staff member 

on return from a second year of SLWOP with another organization. However, the 

closest comparable instrument identified by the Tribunal concerns the Agency’s 

policy on the release of staff on reimbursable loan. Personnel Directive No. A/4 
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Part VIII on the Release of Area Staff on Reimbursable Loan (effective 1 June 

1999) provides: 

6. RETURN ON COMPLETION OF MISSION 

ASSIGNMENT 

6.1 A staff member will not be guaranteed return to his/her 

same post, but rather to a post at an equivalent level where 

possible in the same occupational category. 

6.2 However, if the staff member’s original post or a similar 

post are not available, his/her status will be governed by the 

relevant provisions of Personnel Directive A/9 on 

Redundancy. 

6.3 Personnel Officers should ensure that staff members are 

informed of these conditions in writing before they 

commence their mission assignment [emphasis added]. 

44. The Tribunal recalls that in every contract of employment there is an 

implied term of mutual trust and confidence between employer and employee. 

This means that both parties must act reasonably and in good faith (Gaskins, 

UNDT-2010-119), and that there is a duty on the part of an employer to preserve 

the trust and confidence which an employee should have in the employment 

relationship.  

45. In Goddard, UNDT-2010-196, the United Nations Dispute Tribunal 

recognized that the Secretary-General has discretionary authority to assign staff 

members to any of the activities or offices of the United Nations. However, the 

UNDT stated that “this discretionary authority does not negate the responsibility 

on the Respondent to give due regard to the interests of staff members”.  

46. The Tribunal recognizes that the Agency enjoys broad discretion in 

assigning its employees to different functions as deemed appropriate. In general, it 

is for the Agency to determine how best to allocate its resources. It is not for the 

Tribunal to intervene unless the decision to transfer the staff member is arbitrary, 

based on improper motives, or procedurally flawed. And while there is no 

requirement to obtain the consent of a staff member before transferring or 

reassigning them (Allen, UNDT-2010-009), as recognized by the UNDT, there is 

a responsibility to both consult with the staff member concerned and give due 
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regard to his or her interests and concerns (Goddard, UNDT-2010-196). In this 

respect the principal Supervisor did give proper consideration to the Applicant’s 

concerns and explored the possibility of reinstating him to his former post but this 

recommendation was not acted upon. 

47. When judging the validity of the Agency’s exercise of discretion in 

administrative matters, the Tribunal will consider whether the decision is legal, 

rational and procedurally correct. The Tribunal can also examine whether the 

decision is absurd or perverse (Sanwidi, 2010-UNAT-084). In the United 

Kingdom, the High Court, Queens Bench Division commented on the latter of 

these tests in Clark v. Nomura International plc [2000] IRLR 766. The court 

recognized that an employer’s discretion is never wholly unfettered because of the 

capacity for a Court or Tribunal to review the decision on a number of grounds. 

One such ground, the test of irrationality or perversity, will be satisfied if no 

reasonable employer would have exercised his discretion in this way.  

Considerations 

48. At the outset the Tribunal notes that while a decision was made to transfer 

the Applicant to Shufat camp, the decision was never actually implemented and 

the Applicant has remained working at the WBFO. At the hearing Ms. 

Traonvouez stated that the Applicant has continued to receive the salary and 

entitlements of a Guard Supervisor while working on a specific project for the 

Security Section. The Applicant has not, however, been placed against any post, 

and the arrangement is temporary. Ms. Traonvouez stated that the WBFO is 

awaiting the adjudication of this case before a final decision is made on the 

Applicant’s status.  

49. The first point for consideration is whether the Agency acted lawfully and 

fairly when, prior to granting approval of the Applicant’s request for a second 

year of SLWOP, the Agency failed to inform him that if he took a second year of 

SLWOP his job will not be held for him and then, without notifying or consulting 

the Applicant, advertised the post that he had previously occupied and appointed a 

new staff member in that post on a three year fixed-term contract.  
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50. The Respondent’s contention that the Applicant did not have a lien on his 

post rather misses the point. The primary thrust of the Applicant’s case is that he 

should have been informed prior to commencing his second year of SLWOP that 

Ms. Traonvouez had decided to fill the post in his absence. It is clear from 

paragraph 1 of Article D of Area Staff Personnel Directive No. A/5/Rev. 5 that 

special leave is normally granted for one year and the actions of the Respondent in 

appointing a replacement on a daily paid basis in year one was so that the 

Applicant would be returning to his post. Furthermore the policy on Release of 

Area Staff on Reimbursable Loan, which states at paragraph 6.3 that staff must be 

notified in writing, and before they commence the loan arrangement, that they are 

not guaranteed a return to the same post, is sensible and may be taken as 

indicative of the Agency’s good employment relations practice when it is clear 

that a post will not be held for a staff member on temporary loan or leave from the 

Agency. 

51. Ms. Traonvouez’ evidence was clear. She decided a fortnight before the 

Applicant went on his second year of SLWOP that he would not be returning to 

his post. Yet it did not occur to her that she should have taken steps to ensure that 

this information had been communicated to him so that he could have made an 

informed decision as to whether to continue with his request for a second year of 

leave. His unchallenged evidence is that had he been told he would not have taken 

the second year of leave. The question is whether Ms. Traonvouez’ failure to do 

so, notwithstanding the absence of any specific provision in a rule or regulation 

obliging her to inform him, was either perverse or irrational in that no reasonable 

decision maker faced with these circumstances would have decided as she did. In 

this regard the Tribunal notes that the then C/PSD, Mr. Cronin, adopted the 

practice of formally notifying staff members and that Ms. Traonvouez now does 

so herself. This practice initiated by Mr. Cronin and now followed by Ms. 

Traonvouez may sensibly and reasonably be regarded as the norm. Applying the 

standard of “Wednesbury unreasonableness” first raised in Associated Provincial 

Picture Houses v Wednesbuury Corporation (1948) 1 KB 223 CA England and 

Wales, the Tribunal finds that the decision not to inform the Applicant that his 

post would not be held for him during the second year of SLWOP was so 
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outrageous in its defiance of logic or of accepted moral standards that no sensible 

person who had applied his mind to the question would have arrived at it. The 

decision was perverse and irrational and cannot be upheld by the Tribunal. 

52. While the Respondent has cited Area Staff Regulation 4.3 in regard to the 

relevant considerations when transferring staff members, the Tribunal notes that 

the highest standards of efficiency, competence and integrity are also to be given 

paramount consideration in the appointment and promotion of international staff 

under the corresponding international staff regulation. The Applicant was entitled 

to be treated in a way that was consistent with these standards. In failing to notify 

the Applicant of a decision she had made that would have significant 

consequences for him personally and professionally, Ms. Traonvouez fell far short 

of achieving these standards. 

Did the Agency exceed its power when it issued the Applicant with the ultimatum 

of accepting a transfer to Shufat camp or being made redundant? 

53. It is a central part of the Applicant’s claim that Agency acted unlawfully in 

issuing an ultimatum, by letter dated 11 May 2012 from Ms. Traonvouez, that if 

he did not accept the transfer to Shufat Camp he would be declared redundant. In 

his Reply dated 12 December 2012 the Respondent accepts at paragraph 25, sub-

paragraph 3 that “[a]s to the statement that the Applicant could either be 

transferred or become redundant, the Agency accepts that there was no legal basis 

for the latter.” The Tribunal finds not only that sending the Applicant such an 

ultimatum was unlawful but that the threat of loss of employment was wholly 

unjustified and caused much anxiety and distress for which the Applicant is 

entitled to compensation. 

54. The Respondent went to great lengths after the hearing to rebut the 

Applicant’s assertions that a transfer to Shufat Camp will cost him more in time 

and travelling costs and above all expose him on a daily basis to uncertainty and 

anxiety associated with being subject to the discretion of Israeli officials when 

crossing Israeli-controlled security checkpoints.  
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55. The Respondent has not effectively rebutted the Applicant’s concerns 

except to disagree with them on the basis of hearsay, which the Tribunal cannot 

accept as evidence. It is clear that the Respondent did not adequately explore with 

the Applicant these understandable concerns prior to issuing him with the 

ultimatum that if he did not accept the transfer he would be declared redundant. 

56. The Tribunal finds for the Applicant on the following basis: 

(A) The Agency failed to inform the Applicant that a decision had been 

taken prior to his going on a second year of SWLOP that he would 

not be returning to his post. The Tribunal finds this decision to be 

perverse and irrational. 

(B) The ultimatum that he either accept the transfer or be declared 

redundant was a grave threat for which, as the Respondent 

concedes, there was no legal basis. 

(C) Had the Applicant been told that he would not be returning to his 

post he would not have taken a second year of annual leave. In the 

circumstances this case would not have arisen and the Applicant 

would have continued as Security Supervisor at WBFO under the 

same terms and conditions as before without the anxiety of 

crossing Israeli-controlled security checkpoints on a daily basis.  

Remedy 

57. In determining the appropriate remedy the Tribunal is guided by principles 

laid down by the United Nations Appeals Tribunal that “the very purpose of 

compensation is to place the staff member in the same position he or she would 

have been in had the Organization complied with its contractual obligations” 

(Warren, UNAT-2010-059). 

58. The starting point is to consider the Applicant’s unchallenged evidence 

that he would not have taken a second year of SLWOP if he had known that he 

would lose his right to his original post. But for the error of the Agency in failing 

to communicate the condition it placed on the granting of the second year, the 
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Applicant would have returned to his post at Security Supervisor at WBFO. The 

proposed transfer to Shufat Camp, which the Applicant has strongly opposed, is 

therefore rescinded and the Applicant is to be reinstated in his former post upon 

the expiration of the fixed-term contract of his replacement.  

59. The second consideration is whether the Applicant is entitled to 

compensation for psychological suffering and stress which he states were a major 

cause of his diabetes and high blood pressure. The Applicant produced evidence 

that he has diabetes. However, it would be unsafe for the Tribunal to conclude on 

the basis of the evidence before it that the condition was either caused or 

aggravated by the stress which he undoubtedly suffered by the way he has been 

treated. What is clear from the Applicant’s submissions and the testimony he gave 

at the hearing is that he suffered real emotional stress and anxiety as a result of the 

Agency’s decision to recruit a replacement without notifying him and giving him 

a chance to alter his plans. The letter from Ms. Traonvouez dated 11 May 2012, in 

which she stated that the Applicant would be declared redundant if he did not 

accept a transfer to Shufat Camp compounded the stress and anxiety. Sensibly the 

WBFO did not follow through with that ultimatum. However, the Applicant has 

remained in a position of uncertainty ever since his return to the Agency. The 

Tribunal finds that the Applicant is entitled to be compensated for the stress and 

anxiety caused by the Agency’s poor planning and decision-making.  

Judgment 

60. The claim succeeds. 

61. The decision to transfer the Applicant to Shufat Camp is rescinded. 

62. The Respondent is ordered to reinstate the Applicant in his former post 

upon the expiration of the three year fixed-term contract of his replacement. 

Pending reinstatement, the Applicant is to be offered the next suitable and 

comparable post in WBFO. 

63. The Respondent is ordered to pay to the Applicant compensation in the 

sum of USD 5,000 for moral damages, anxiety and stress. 
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64. The above sum is to be paid within 60 days of the date this Judgment 

becomes executable during which period the US Prime Rate applicable as at that 

date shall apply. If the sum is not paid within the 60-day period, an additional five 

per cent shall be added to the US Prime Rate until the date of payment.  

 

                                                               (Signed)  

   ____________________________ 
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th
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