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Introduction 

1. This is an application by Husam Younis Ghattas (the “Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees in 

the Near East, also known as UNRWA (the “Respondent”), to terminate his 

appointment for misconduct.                                                                                          

Facts 

2. On 1 March 1992, the Applicant entered the service of the Agency as a 

Labourer, Grade 1, Step 1, at the Gaza Field Office, Relief and Social Services 

Department. 

3. On 1 January 1999, the Applicant was employed on a fixed-term appointment 

as a School Attendant at Khan Younis Preparatory “B” Girls School, Gaza, at Grade 

1, Step 7. 

4. On 1 January 2010, the Applicant was promoted to the post of Clerk B, Grade 

6. 

5. On 25 March 2010, the Applicant was arrested with his son and subsequently 

charged at Khan Younis Magistrate Court, Gaza, for possession and sale of Tramal, 

an illicit drug in the Gaza Strip.  

6. By letter dated 30 March 2010, the Officer-in-Charge UNRWA Operations, 

Gaza informed the Applicant that he was suspended from duty without pay effective 

30 March 2010, in accordance with the provisions of Area Staff Rule 110.2. 

7. On 31 March 2010, the Applicant confessed before the Khan Younis 

Magistrate Court to possession of 20,780 Tramal tablets for sale. The Applicant 

received a sentence of three months with suspended execution for three years and 

released on bail of 15,000 NIS1 or jail for six months. 

                                                 
1 New Israeli Shekels 
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8. On 1 April 2010, the Applicant was interviewed by the Agency’s Legal Office 

in Gaza. Other witnesses, i.e. the Applicant’s son, two of his brothers and his brother-

in-law, were interviewed between 19 April and 31 August 2010.  

9. By letter dated 2 September 2010, the Deputy Director of UNRWA 

Operations, Gaza (“D/DUO/G”) provided the Applicant with an opportunity to 

respond within seven days to allegations regarding his possession of and involvement 

in the sale of drugs, stating that: 

In light of your confession to the Court and the evidence adduced 
by the other witnesses, your possession of a quantity of banned 
drugs for the purposes of resale may be considered a breach of the 
UNRWA Area Staff Regulations and Rules. Absent a credible 
explanation, your actions may be considered serious misconduct 
warranting disciplinary measures under the applicable Area Staff 
Regulations and Rules. Should the charge of misconduct prove to 
be well founded, the Agency will decide what further disciplinary 
measures will be taken against you. 

10. By letter dated 13 September 2010 to the D/DUO/G, the Applicant responded 

to the D/DUO/G’s letter, asserting that his confession and his son’s statement were 

procured under duress. 

11. By letter dated 5 April 2011, the Acting Director of UNRWA Operations, 

Gaza (“A/DUO/G”) terminated the Applicant’s employment with the Agency for 

misconduct, stating that: 

The Agency takes criminal behaviour extremely seriously. Your 
actions of possession of illegal drugs for the purposes of resale 
constitute a failure to maintain the standards of conduct befitting 
of an UNRWA staff member, and are considered serious 
misconduct warranting disciplinary measures. Your response in 
[sic] 13 September 2010 to the charges against you was not 
convincing for the reasons set out above. In light of the evidence, 
and in accordance with Area Staff Rule 110.1 and Area Staff 
Regulation 10.2, I hereby terminate your employment with the 
Agency for misconduct effective as at your date of suspension, 30 
March 2010.  

12. By letter dated 17 April 2011 to the A/DUO/G, the Applicant submitted a 

request for decision review.   
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13. By letter dated 16 May 2011 to the Applicant, the Deputy Commissioner-

General confirmed the Agency’s decision to terminate his appointment for 

misconduct. 

14. On 5 June 2011, the Applicant filed his application with the UNRWA Dispute 

Tribunal (the “Tribunal”). 

15. On 1 October 2012, the Applicant filed two motions: a Motion for Production 

of Evidence, and a Motion to Preclude the Respondent from the Proceedings.  

16. On 18 February 2013, the Respondent filed his reply and requested leave to 

take part in the proceedings. 

17. On 11 March 2013, counsel for the Applicant, Legal Office (Staff Assistance) 

(the “LOSA”), filed observations on the Respondent’s reply.  

Applicant’s contentions  

18. The Applicant contends that: 

(i) the Agency did not inform staff members of its Regulations 
and Rules; 

(ii) being found in possession of  Tramal is a misdemeanor and 
not a felony; 

(iii) the Agency has treated [them] as if Tramal was some kind 
of drug and has accused [them] of being drug traders when 
this medicine is sold in pharmacies and is an authorized 
substance by prescription; 

(iv) disciplinary sanctions in the Agency do not provide for the 
imposition of two sanctions at the same time, i.e. 
suspension without pay and then termination; 

(v) he was misled by his lawyer who said that Tramal was a 
medical drug and possession will not lead to termination 
from the Agency. Therefore he confessed in the court in 
order to protect his brother and finish the case quickly; 

(vi) Tramal was found in the storeroom used by his brother 
who is a salesman for a medical company, and nothing was 
found in the Applicant’s house; 
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(vii) the Agency reinstated a colleague of his who had been 
convicted for possession of Tramal; 

(viii) he was tortured by the Anti Drug Apparatus and his 
confession that he owned amount of 20,780 Tramal Tablets 
was taken under duress. 

19. The Applicant requests that the Tribunal order the rescission of the impugned 

decision and his reinstatement to his former post.  

Respondent’s contentions 

20. The Respondent contends that: 

(i) the decision to terminate the Applicant was properly made; 

(ii) the relief sought by the Applicant has no basis in fact or in 
law. 

21. The Respondent requests that the Tribunal dismiss the application. 

Considerations 

Preliminary Issues 

22. On 1 October 2012, the Applicant filed a Motion to Preclude the Respondent 

from the Proceedings, pursuant to Article 6 of the Rules of Procedure of the Tribunal. 

On the same date, the Applicant also filed a Motion for Production of Evidence, 

citing Article 13 of the Tribunal’s Rules of Procedure and requesting, inter alia, the 

report of investigation into the allegations of misconduct, and other documents. 

Applicant’s Motion to Preclude the Respondent from the Proceedings 

23. As stated above, the Respondent filed his reply on 18 February 2013. In his 

reply to the application, the Respondent requested leave from the Tribunal to take 

part in the proceedings and to file a late reply. 

24. At the outset, the Tribunal notes that there is no specific provision under 

Article 6 in the Rules for an Applicant to make a request that the Respondent be 

precluded from participating in the proceedings. Rather, the Tribunal has the 
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authority to exclude the Respondent and may do so without prompting from an 

Applicant.  

25. Furthermore, pursuant to Article 30 of the Rules, the Tribunal has the 

authority to shorten or extend a time limit fixed by the Rules or waive any rule when 

the interests of justice so require, and under Article 14 of the Rules, the Judge may 

make any order or give any direction which appears to be appropriate for a fair and 

expeditious disposal of the case and to do justice to the parties.  

26. Although not condoning the Respondent’s failure to file a motion to extend 

the time to file his reply before the 30-day deadline expired, nevertheless the Tribunal 

fails to see how justice would be served if the Tribunal were to render its Judgment 

on the merits of the case without having the submissions of both parties, or if it were 

to argue only procedural issues. The United Nations Appeals Tribunal in Bertucci 

2011-UNAT-121 noted that the principle of respect for the right to a defence and the 

right to an effective remedy before a judge is recognized by Article 8 of the Universal 

Declaration of Human Rights. Implicit in this recognition is the point that a Tribunal 

should exercise its discretion with caution when it comes to excluding a party from 

participating in the proceedings, even when the Tribunal may have the authority to do 

so. The Tribunal finds that it would be in the interests of justice and appropriate for a 

fair and expeditious disposal of the case for the Tribunal to receive the full chronicle 

of the case from both parties in order to render a fair and comprehensive Judgment 

that would do justice to the parties and to the system of administration of justice in 

general rather than exclude a party on a procedural basis.   

27. Moreover, the Tribunal is currently working through a large backlog of cases, 

and is reviewing and deciding cases, one case at a time, generally with few 

exceptions, in chronological order of the date of the filing. The Applicant’s case has 

not come up for review, and therefore, the Applicant has suffered no prejudice due to 

the late filing of the reply.  

Applicant’s Motion for Production of the Report of Investigation 

28. By Order No. 049 (UNRWA/DT/2012) dated 21 October 2012, the 

Respondent was ordered to produce to the Tribunal the full non-redacted report of the 
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investigation and to disclose to the Applicant all statements he had given in 

connection with the investigation. Having conducted a review of the documents 

submitted by the Respondent pursuant to the Order above, the Tribunal found that 

there was no report of investigation per se, rather four witness statements and two 

emails between a Field Legal Officer and the Acting Director of Operations in Gaza.   

29. With regards to the emails, the Tribunal found that what may have been 

discussed between the legal representative for the Respondent and a manager is 

privileged information and the internal discussions contained in the two emails do not 

constitute evidence against the Applicant, nor will this information aid the Tribunal in 

its ruling on the administrative decision made in this case. By Order No. 056 

(UNRWA/DT/2012) dated 12 December 2012, the Tribunal had the two emails 

removed from the Tribunal’s official case file and the four witness statements were 

provided to the Applicant. 

 

Applicant’s rejoinder 

30. On 3 March 2013, the LOSA requested leave of the Tribunal to file a 

rejoinder. In the absence of any provision in the Tribunal’s Statute regarding 

rejoinders, the Tribunal granted the Applicant’s request. On 11 March 2013, the 

LOSA filed a four-page document titled “Observations by the Applicant on the reply 

of the Respondent”, essentially submitting a summary of the arguments set out in the 

Applicant’s two motions and in his correspondence with the Agency. The Tribunal 

has given them due consideration and has addressed them in its analysis of the 

evidence.  

The Tribunal’s Request for the Production of Documents 

26. In his reply, the Respondent produced an English translation of Annex 5 (the 

Khan Younis Magistrate Court decision), however did not provide the Tribunal with 

the original Arabic version.  On 9 May 2013, the Tribunal requested the Respondent 

to produce the original Arabic version of Annex 5. 
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27. On 14 May 2013, the Respondent produced the original Arabic version of 

Annex 5 stating: 

Kindly note that the translation (Annex 5) was made (during the 
investigation phase) as a result of the Investigator being allowed to 
take notes from the court file, but without being provided with a copy 
of the court document. It is for that reason that the translation provided 
only recorded entries on the court form, rather than a comprehensive 
translation of every word (printed and handwritten) on the form.   

28. The original Arabic version of Annex 5 was translated by the Tribunal’s 

Linguist and was taken into evidence. The Tribunal provided the parties with a copy 

of the translation.  

29. On 19 May 2013, the Tribunal requested the Respondent to produce the 

Palestinian National Authority (“PNA”) investigation statements and bill of 

indictment. The Respondent was given until the close of business on 27 May 2013, to 

produce the translated documents.  

30. On 27 May 2013, the Respondent produced the police statements and bill of 

indictment in Arabic. The Respondent also requested a two-week extension to 

translate the documents from Arabic into English. By email on that same day, the 

Tribunal granted the Respondent’s request and set a deadline for 7 June 2013. 

31. On 5 June 2013, the Respondent requested leave to produce the translations 

on or before Monday, 17 June 2013. The Tribunal granted the Respondent’s request 

on that same day.  

32. On 17 June 2013, the Respondent produced the translated police statements 

and bill of indictment to the Tribunal. On 18 June 2013, the translated documents 

were transmitted to the Applicant.  

Main Issues 

Was the Respondent’s decision to terminate the Applicant’s employment for 

misconduct properly made? 

31. It is important to look at the legal and administrative framework applicable in 

the case at bar and at the existing jurisprudence. 
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32. Area Staff Regulation 1.4 in relevant part provides that: 

Staff members shall conduct themselves at all times in a manner 
befitting their status as employees of the Agency. They shall not 
engage in any activity that is incompatible with the proper 
discharge of their duties with the Agency. 

33. Area Staff Regulation 10.2 provides that: 

The Commissioner-General may impose disciplinary measures on 
staff members who engage in misconduct. 

34. Pursuant to Area Staff Personnel Directive No. A/9, paragraph 4.1, and Area 

Staff Personnel Directive No. A/10, paragraph 3.2, the Commissioner-General has 

delegated to Field Office Directors the authority to terminate area staff members 

serving in the Field. 

35. With regards to the disciplinary measures which may be taken against staff 

members who engage in misconduct, Area Staff Rule 110.1, paragraph 1, provides 

that: 

Disciplinary measures under staff regulation 10.2 shall consist of 
written censure, suspension without pay, demotion, or termination 
for misconduct… 

36. As for Area Staff Rule 110.2, it provides: 

If a charge of misconduct is made against a staff member (for 
the purposes of paragraph 1 of rule 110.1) and the 
Commissioner-General considers that the charge is “prima 
facie” well founded or that the staff member’s continuance in 
office pending an investigation of the charge would prejudice 
the interests of the Agency, then the staff member may be 
suspended from duty, with or without pay, pending 
investigation, the suspension being without prejudice to the 
rights of the staff member.  

37. Personnel Directive No. A/10 (“PD A/10) gives instances of where 

disciplinary measures would normally be imposed under Chapter X of the Area Staff 

Regulations and Area Staff Rules 110.1 and 110.2. In relevant part it states: 
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4. Policy 

4.1 Disciplinary measures will normally be imposed for willful 
misconduct, irresponsible conduct, or willful failure to 
perform assigned duties or to carry out specific 
instructions. 

4.3 … the following are examples of instances where 
disciplinary measures would normally be imposed: 

A. Refusal to carry out and discharge the basic 
duties and obligations specified in the Staff 
Regulations, Rules, and Directives of the Agency, 
and in particular, departures from the standards of 
conduct specified in Chapter 1 of the Staff 
Regulations; 

B. willful or irresponsible failure to comply 
with contractual obligations; 

C. willful or irresponsible failure to comply 
with written or oral instructions of 
supervisors; 

D. repeated minor infractions. 

38. The Tribunal would like to recall that the Commissioner-General is accorded 

broad discretionary authority with regard to disciplinary matters, including the 

determination of what constitutes “misconduct”. As noted by the former United 

Nations Administrative Tribunal in Judgment No. 1321 (2007), paragraph IX: 

The Tribunal wishes to affirm, once again, that it is within the 
discretionary authority of the Secretary-General to decide whether 
a staff member has met the standards of conduct laid down in the 
Charter and the Staff Regulations & Rules. 

39. Accordingly, while recognising that disciplinary matters are within the broad 

discretionary authority of the Commissioner-General, when reviewing a decision to 

terminate a staff member’s employment for misconduct, the Tribunal will consider: 

(i) whether the facts on which the sanction is based have been established; (ii) 

whether the established facts qualify as misconduct; and (iii) whether the sanction 

imposed is proportionate to the offence, Haniya 2010-UNAT-024 and Maslamani 

2010-UNAT-028. However, the Tribunal takes note of the United Nations Appeals 

Tribunal Judgment in Abu Hamda 2010-UNAT-022, that: 
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As a normal rule Courts/Tribunals do not interfere in the 
exercise of a discretionary authority unless there is evidence 
of illegality, irrationality and procedural impropriety. 

Have the facts on which the sanction was based been established? 

40. Looking at the record in the file, the Tribunal finds that the facts on which the 

disciplinary measure was based have been reasonably established.  

41. The Tribunal is mindful of the United Nations Appeals Tribunal’s 

jurisprudence. As stated in Molari 2011-UNAT-164: 

Disciplinary cases are not criminal. Liberty is not at stake. 
But when termination might be the result, we should require 
sufficient proof. We hold that, when termination is a possible 
outcome, misconduct must be established by clear and 
convincing evidence. Clear and convincing proof requires 
more than a preponderance of the evidence but less than 
proof beyond a reasonable doubt – it means that the truth of 
the facts asserted is highly probable. 

42. As evidenced in the record, on 24 March 20102 the PNA found 20,781 Tramal 

tablets buried in the Applicant’s backyard. When the Applicant was questioned by the 

police he confessed to the illegal possession and sale of Tramal. During his 

confession the Applicant described - in great detail - the different dosages of the 

tablets he possessed, where he buried the tablets and named persons to whom he sold 

the drug. On 31 March 2010, the Applicant pleaded guilty in the Khan Younis 

Magistrate Court to the charge of possession and sale of Tramal in violation of the 

applicable pharmacists’ laws.  

43. In subsequent communications with the Agency and in his interview with the 

Legal Aid Assitant/Gaza (“LAA/G”), the Applicant claimed that his confessions to 

the illegal possession and sale of Tramal were procured under duress.3 In regard to his 

allegation that he was tortured, the Applicant has failed to provide any evidence of 

such torture. The Applicant did not consult or seek the assistance of a private medical 
                                                 
2 The Tribunal notes that there is some confusion as to the date of the discovery of the Tramal tablets at 
the Applicant’s house and his arrest, i.e. some documents indicate 24 March 2010 while others indicate 
it was 25 March 2010. Based on the Examination and Inspection Report dated 24 March 2010 at 18:45 
and the Applicant’s testimony to the Ministry of Interior on 24 March 2010 and his interview with the 
LAA/G where he stated the date of arrest was 24 March 2010, the Tribunal concludes that the relevant 
date of discovery and arrest was 24 March 2010.  
3 The Tribunal notes that the Applicant did not plead duress to the Khan Younis Magistrate Court. 
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practitioner who could have treated his alleged injuries or who could have issued a 

medical certificate. The Applicant did not consult an UNRWA medical officer, and 

did not report his alleged torture to the Magistrate Court or to a human rights 

organisation. The Applicant is reminded that in the absence of tangible evidence, 

unsubstantiated allegations, such as hearsay, do not carry much weight. 

44. The Tribunal notes that in addition to the police investigation, the LAA/G 

interviewed the Applicant and four witnesses. The interviews were conducted over a 

five month period. The witnesses included the Applicant, his two brothers (“I”) and 

(“W”), the Applicant’s son (“son”) and the Applicant’s brother-in-law (“brother-in-

law”).4  When reviewing the statements of the Applicant (both written and oral) and 

of the four witnesses, it is clear that their contradictions impact negatively on the 

Applicant’s credibility as well as on their own.  

45. On 1 April 2010, the LAA/G asked the Applicant if he was home when the 

police discovered the Tramal tablets on his property. The Applicant responded 

“[y]es”. However, when the Applicant’s son was asked when did his father come 

home during the police investigation, the son replied “[m]y father didn’t come home; 

he went to the police station”.   

46. The Applicant told the LAA/G that the Tramal belonged to his brother W and 

that he (the Applicant) learned of this after he was arrested and telephoned W. 

Allegedly, during this phone conversation, W confessed to the Applicant that he was 

the owner of the Tramal. However, the Applicant contradicts himself in his 

application when he stated that it was his lawyer who informed him that the Tramal 

belonged to his brother W. The Tribunal notes that the Applicant did not inform the 

police of his brother’s alleged confession; instead he confessed multiple times - 

including in front of Magistrate Court to the charge of illegal possession and sale of 

Tramal.   

47. In a letter dated 13 September 2010, to the DUO/G the Applicant explained 

that he learned about the Tramal belonging to W after he had confessed and gives 

reasons why he did recant his confession:  

                                                 
4 The names have been redacted for privacy purposes.  
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…but after this admission I knew that the Tramal was [W’s]. I was in a 
great confusion now whether to keep my words or abandon my brother 
and tell them that the substance was his and this will cost me a huge 
price which is the break between me, my family and my brother and his 
family, so I decided to keep on my admission for the sake of my brother 
and his family and our relationship because it is considered a crime to 
abandon the brother in our eastern community…  

Indeed, the Applicant did not incriminate his brother W to the PNA and in fact made 

subsequent confessions to the charge to both the PNA and the Khan Younis Magistrate 

Court. However, the Applicant did incriminate his brother-in-law. The Applicant told 

the PNA that he took the Tramal from his brother-in-law for repayment of a debt. If as 

alleged, the Applicant did not want to incriminate his brother W in order not to affect 

family relationships, why would he instead incriminate his brother-in-law? 

48. During the son’s interview with the PNA, the son stated that the Tramal 

belonged to the Applicant and that he assisted his father (the Applicant) in 

distributing the tablets. However, when the son was interviewed by the LAA/G, he 

said that the tablets belonged to W and that his confession to the PNA was procured 

under duress. The Tribunal notes that the Applicant’s son did not seek medical 

assistance upon his release or report his alleged torture. As noted above, the Tribunal 

will not evaluate unsubstantiated allegations in the absence of evidence. Moreover, 

based on the son’s contradictory statements to the LAA/G, the Tribunal does not find 

the son a credible witness.  

49. On 12 May 2010, W confessed to the LAA/G that he was the owner of the 

Tramal tablets, however, he did not go to the PNA and confess.  Alternatively, W did 

speak to the LAA/G. The Tribunal notes that when the LAA/G asked W specific 

questions about how many barrels were buried in the ground or how many pills were 

in the barrels, W was unable to answer: 

Q: How many barrels are there? 

A: Two or three. 

Q: Do you know the exact amount of tablets in these barrels? 

A: I don’t know exactly 
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If W was the owner, surely he would have known the exact quantity of Tramal he had 

buried, or at least the number of barrels hidden in the ground. If W was the owner, 

why didn’t he confess to the police and spare his innocent brother?  

50. The Tribunal is not convinced of the veracity of the testimonies of the 

Applicant, W, son or I when interviewed by the LAA/G.5 The interviews were 

conducted over a period of 42 days, which is sufficient time to talk to each other and 

deliver a standardised version of the events. The Tribunal finds the witnesses’ 

narrative of implicating W far too convenient. Indeed it is easy to come up with a 

story incriminating W when no legal consequences are at stake.  

51. Despite the contradictory evidence and the finger pointing, the facts in this 

case are very simple and have not been disputed by a credible witness or by any 

substantive evidence beyond hearsay; the PNA found 20,780 tablets of Tramal - a 

banned substance in the Gaza Strip -  buried in the Applicant’s backyard. Moreover, 

the Applicant confessed multiple times to the PNA to the illegal possession and sale 

of Tramal and to the Khan Younis Magistrate Court.  

52. In light of the above, the Tribunal is of the opinion that the facts have been 

reasonably established, i.e. that the Applicant was involved in the possession and 

trade of large quantities of an illicit drug. The Tribunal also finds that the Applicant 

has failed to rebut the findings and conclusion of the Agency. 

Do the facts amount to misconduct? 

53. The Applicant’s expected standard of behaviour as an employee of the 

Agency is clearly set out in Area Staff Regulation 1.4 providing that: “Staff members 

shall conduct themselves at all times in a manner befitting their status as employees 

of the Agency”. The Applicant clearly violated the Regulations and Rules when he 

was arrested and convicted for possession and sale of an illicit prohibited drug. The 

Applicant’s actions are incompatible with his obligations and duties as an employee 

of the Agency.  

                                                 
5 The Tribunal notes that brother I’s testimony is full of hearsay and speculation and therefore does not 
carry much weight for the Tribunal.  
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54. Moreover, the Tribunal finds that the Applicant has not provided satisfactory 

proof to rebut the allegations against him. The reasonably established facts on which 

the disciplinary measure was based legally support the characterization of 

misconduct, and the Tribunal sees no reason to interfere with the Commissioner-

General’s decision.  

55. The Tribunal finds that in accordance with the Commissioner-General’s 

discretionary authority with regard to disciplinary matters, including the 

determination of what constitutes “misconduct”, the A/DUO/G exercising the 

Commissioner-General’s delegated authority regarding termination of staff did not err 

in law when determining that:  

[the Applicant’s] actions of possession of illegal drugs for 
the purposes of resale constitutes [sic] a failure to maintain 
the standards of conduct befitting of an UNRWA staff 
member, and are considered serious misconduct warranting 
disciplinary measures… 

The Tribunal affirms the Agency’s finding that the Applicant’s actions, as set out 

above, constitute misconduct. 

Was the Respondent’s decision so disproportionate or unwarranted as to amount to 

an injustice? 

56. When considering proportionality, and while recognizing the Commissioner-

General’s broad discretionary power in relation to disciplinary matters including the 

proper sanction for misconduct, the Tribunal takes special note of the nature of an 

applicant’s post. Referring to the United Nations Appeals Tribunal in Haniya 2010-

UNAT-024, paragraph 34: 

His misconduct is particularly grave in light of the position 
he held [i.e. a position of trust that he failed to respect], and 
the responsibilities he was entrusted with…  

57. The Tribunal notes that the Applicant was employed as a school secretary and 

was in contact with teachers and students whose education and protection the 

Agency and its staff are entrusted with. Possession of and trade in large quantities of 

a prohibited drug by a staff member do not serve the health and well-being of 

Palestine refugees. In the exercise of his duties in a school environment in Gaza, the 
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Applicant was or should have been aware of the problems in recent years arising 

from misuse of Tramal throughout Gaza and that efforts were being made to combat 

the effects of this drug abuse. The Applicant’s position can only aggravate his 

misconduct. Consequently, the Tribunal finds that the disciplinary measure to 

terminate the Applicant’s employment was proportionate to the misconduct. 

Was the Respondent’s discretionary authority exercised arbitrarily, motivated by 

prejudice or flawed by procedural irregularity or error of law? 

58. The question to ask now is whether the Respondent’s decision to terminate the 

Applicant’s employment for misconduct was motivated by prejudice or other 

extraneous factors, or was flawed by procedural irregularity or error of law, as held 

in Assad  2010-UNAT-021. 

59. The Tribunal would like to recall that the burden of proving prejudice, 

improper motivation or extraneous factors rests clearly with the Applicant, as held 

by the former United Nations Administrative Tribunal in Judgment No. 93, 

Cooperman (1965), paragraph XII. Looking at the record, the Tribunal notes that the 

Applicant admitted before the Gaza Magistrate Court to possessing 20,780 tablets of 

a prohibited drug (Tramal). The Agency conducted a fact-finding inquiry, informed 

the Applicant in writing about the allegations against him, interviewed the Applicant 

and four witnesses, considered all of the evidence from the police as well as 

statements it had obtained, and gave the Applicant opportunity to rebut the 

allegations and produce evidence in his defence. 

60. The Tribunal finds that the Agency’s inquiry was conducted in an objective 

manner, affording due process to the Applicant and the other persons interviewed, 

and that the Applicant was advised of the nature of the inquiry, and was accorded 

full opportunity to rebut the conclusion of the Agency. The Applicant was given the 

witness statements and the opportunity to submit observations. The Applicant is 

reminded that he bears the burden of proof, as held by the former United Nations 

Administrative Tribunal in Judgment No. 834, Kumar (1997). The Tribunal finds 

that the Applicant has failed to discharge his onus of proof, i.e. to provide clear and 

convincing evidence that the procedures were tainted by bias, were arbitrary, 
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motivated by prejudice or extraneous factors, or flawed by procedural irregularity or 

error of law.   

Other Issues 

61. The Applicant alleges that the Agency did not inform staff members of its 

Regulations and Rules and he did not know about them. This Tribunal has repeatedly 

stated that ignorance of the law is no excuse, as held by the United Nations Appeals 

Tribunal in Diagne et al 2010-UNAT-067, and all staff members have a duty to 

know the Staff Regulations and Rules which govern their employment.  

Furthermore, the Tribunal notes that the Area Staff Rules and Regulations are given 

to every staff member upon appointment and are also published on the Agency’s 

intranet site in both English and Arabic. 

62. The Applicant also alleges that possession of Tramal is only a misdemeanor 

and not a felony. He is reminded that the Agency has the responsibility of enforcing 

the highest standards of conduct for its staff members and irrespective of whether 

possession of Tramal is a misdemeanor or a felony, the Tribunal finds that the 

Agency did not err in law when it considered that the possession of a prohibited drug 

by the Applicant constituted misconduct. 

63. As for the Applicant’s contention that disciplinary sanctions in the Agency do 

not provide for the imposition of two sanctions at the same time, i.e. suspension 

without pay and then termination, the Tribunal refers to Area Staff Rule 110.2, cited 

above: 

If a charge of misconduct is made against a staff member (for 
the purposes of paragraph 1 of rule 110.1) and the 
Commissioner-General considers that the charge is “prima 
facie” well founded or that the staff member’s continuance in 
office pending an investigation of the charge would prejudice 
the interests of the Agency, then the staff member may be 
suspended from duty, with or without pay, pending 
investigation, the suspension being without prejudice to the 
rights of the staff member. 

Indeed, when the Agency became aware that the Applicant had been arrested and 

charged with the possession of the prohibited drug Tramal, it suspended the Applicant 
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without pay. Upon determination that the Applicant’s possession and trade of large 

quantities of this drug constituted a violation of the standards of conduct befitting a 

staff member, the Agency terminated the Applicant’s services. The Tribunal finds 

that the Agency acted within the purview of its discretionary authority and of the 

applicable Regulations and Rules.  

64. The Applicant alleges that the Agency did not apply to him the same sanction 

that it applied to another staff member who was reinstated by the Agency. The 

Tribunal would like to remind the Applicant that this case is his, not another staff 

member’s. Accordingly, it is not for the Tribunal to determine whether the Agency 

was wrong in reinstating a staff member found guilty of possession of 68 tablets of 

Tramal. Rather, the Tribunal must determine whether the Agency erred in 

terminating the Applicant’s employment for possession of and trade in 20,780 tablets 

of a prohibited drug. 

Is there any legal basis to the remedies sought by the Applicant? 

65. Having determined that: 

(i) the facts on which the disciplinary measure was based have been 
reasonably established; 

(ii) the facts legally support the characterization of misconduct; 

(iii) the Respondent’s discretionary authority was not tainted by evidence 
of procedural irregularity, prejudice or other extraneous factors, or 
error of law; 

(iv) the disciplinary measure was proportionate to the offence; 

the Tribunal finds that the Applicant’s requests for relief have no basis in fact or in 

law. 
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Conclusion 

66. For the reasons provided above, the application is dismissed. 

 

(Signed) 
                                                             ______________________ 
                              Judge Bana Barazi 
      Dated this 9th day of October 2013 
         
 
 
 
 
Entered in the Register on this 9th day of October 2013 
 
                       (Signed) 
___________________________________ 
Laurie McNabb, Registrar, UNRWA DT, Amman 


