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Introduction 

1. Rabie Mustapha (the “Applicant”) filed an application contesting the 

decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), to censure him and 

suspend him without pay for two weeks. 

Facts 

2. The Applicant commenced employment with the Agency on 15 January 

2007 on a three year fixed-term contract as a Teacher Computer, Grade 8, at Khan 

Younis Preparatory Boys School, Sabra Camp, Beirut, Lebanon. At the time 

material to this case he was employed as a Teacher at Galilee School. By 

memorandum, dated 2 January 2009, from the Area Education Officer to the 

Chief, Field Education Program, the Applicant was designated Acting Assistant 

Head Teacher at Galilee School, with effect from 1 November 2008 until further 

notice. This designation was renewed from 1 October 2009 until further notice. 

The Applicant was referred to by his witnesses and throughout the Investigation 

Report as Assistant Head Teacher. This was in recognition of his standing and 

additional duties within the school. 

3. On Friday 27 April 2012 a recruitment examination was held for the post 

of Mathematics Teacher at Galilee School (“the School”). The examination was 

administered by staff from the Field Human Resources Office at Lebanon Field 

Office with the assistance of teachers from the School. Those responsible for 

administering the examination were Mr. Ali Othman, Human Resources Career 

Management Officer, and Ms. Lina Ayoub, Human Resources Assistant. Ms. 

Natalie Burton, Field Human Resources Officer, Lebanon (“FHRO/L”), was their 

supervisor, but was not present during the examination. Teachers from the School 

were assigned to monitor each of the classrooms in which the examination took 

place. The Head Teacher of the School was responsible for selecting the teachers 

who would be providing assistance to the HR staff. The Applicant was a roaming 

support person and coordinator. He had frequently assisted in the past by being 
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the link between the School and the Human Resources representatives who were 

responsible for conducting examination exercises.  

4. During the course of the examination, Ms. Ayoub discovered a copy of the 

examination paper in the Teacher’s Room at the School. The questions on the 

paper had been partially solved.  The paper appeared to have been photocopied, 

however, subsequent investigations revealed that it had been photographed using 

a mobile phone and then printed. Her suspicions were aroused. She telephoned 

Ms. Burton, who came to the School along with Ms. Reema Saffarini, Grievances 

Officer. Discussions among the HR staff present at the School suggested a 

possible link between the duplicate examination paper and Ms. Fatima Fathallah, 

one of the teachers present to assist, if required, on the day. 

5. Ms. Fathallah had spent most of the examination as a surplus monitor. 

However, towards the end of the examination period a switch took place whereby 

she relieved Mr. Wissam Marouf from his duties as a monitor. The classroom in 

which the switch took place included a candidate who was the sister of the 

Registrar at the School, Mr. Iyad Owayyed. This raised concerns, in the minds of 

the HR staff present, that there had been an attempt to provide an unfair advantage 

to this candidate.  

6.  According to the Applicant, Mr. Marouf told him that he needed to leave 

the examination early to attend Friday prayers in Saida. The Applicant then 

consulted Ms. Ayoub, who said that someone should takeover from Mr. Marouf 

and asked whether there were any surplus monitors. The Applicant then asked Ms. 

Fathallah to relieve Mr. Marouf from his supervisory duties and reported the 

arrangement to Ms. Ayoub. When interviewed during the investigation, Mr. 

Marouf stated that he had not asked to leave; rather, he had been asked to leave by 

the Applicant because monitors were being “shifted”. The Investigation Report 

records Ms. Ayoub as stating that she was not alerted to the switch of monitors 

until after the examination was over. 

7. By memorandum dated 27 April 2012 from Ms. Burton to the Director of 

UNRWA Affairs, Lebanon, a 5-page report on “Breach of Testing Procedures by 

Test Monitor” (“the Preliminary Investigation Report”) was transmitted. The 
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Preliminary Investigation Report identified the Applicant as having potentially 

been involved in the scheme to assist one or more candidates. The Report stated: 

More needs to be known about the circumstances that lead [sic] to 

[Mr Marouf] being relieved by [Ms. Fathallah]. In order for it to be 

concluded that [Ms. Fathallah] was assigned deliberately to [Mr. 

Marouf’s] classroom midway through the test, one has to either 

conclude that [Mr. Marouf] was involved in the plot, or that [Mr. 

Marouf] was instructed to leave by someone else – most likely 

either the [the Applicant] or [Mr. Owayyed].  

The report concluded by recommending a more in-depth inquiry. 

8. Subsequently, a three-stage investigation was conducted. The Applicant 

was questioned during the first and the third phases. The first phase took place on 

3 May 2012 and consisted of interviews with five of the key persons involved on 

the day: the Applicant, Mr. Owayyed, Mr. Marouf, Ms. Fathallah and, Mr. Issam 

Masrieh, the teacher who was monitoring the classroom in which it was believed 

the examination paper was photographed. The second phase took place on 6 May 

2012 and consisted of second interviews with Mr. Marouf and Mr. Masrieh. The 

third phase took place on 22 May 2012 and consisted of nine interviews, including 

second interviews with the Applicant, Mr. Owayyed and Ms. Fathallah, third 

interviews with Mr. Marouf and Mr. Masrieh, interviews with one of the 

examination candidates and her husband, and interviews with two other teachers. 

The Head Teacher of the School was not interviewed and there was no record of 

the HR representatives, Mr. Othman and Ms. Ayoub, being subjected to formal 

interviews during the investigation.
1
    

9. The conclusion of the investigation report was as follows: 

The balance of evidence collected during the investigation leads to 

the conclusion that [Mr. Owayyed] with the assistance of the 

[Applicant] attempted to provide improper assistance to Candidate 

                                                
1 The investigation report suggests that a statement was taken from Ms. Ayoub at some point, 

however she is not listed as one of the interviewees in the ‘Procedure’ section of the Investigation 

Report, which lists those persons who were questioned during phases 1-3 of the investigation, 

which took place on 3 May, 6 May, and 22 May. Her name appears at the end of the ‘Interviews’ 

section of the Investigation Report with one bullet-point stating that she explained that she only 

knew about the change of monitors after the examination had come to an end, when the Applicant 

told her this and asked her if it would pose a problem.  Because of the omission of any record of 

this statement/interview in the ‘Procedures’ section, it is unclear on what date her statement was 

taken and by whom, and whether she was ever formally questioned. 
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1, who was sitting the technical test for Mathematics Teacher. [Mr. 

Owayyed] involved [Ms. Fathallah] in the activity by, asking her to 

provide answers to a copy of the test paper. The copy of the test 

paper that was given to [Ms. Fathallah] had been generated from a 

photograph that [Mr. Owayyed] had taken of the original test paper 

using a camera/mobile phone in a classroom that was being 

monitored by [Mr. Masrieh]. The [Applicant] arranged for [Mr. 

Marouf] to be relieved of his monitoring duties during the exam 

and to be replaced with [Ms. Fathallah]. The intention of doing so 

was to create an environment that would make it easier for [Mr. 

Owayyed] – either through the [Applicant] or [Ms. Fathallah] – to 

pass the answers to Candidate 1.  

10. The Tribunal notes that the conclusions in the report were highly 

speculative. 

11. By letter to the Applicant dated 30 May 2012 (“the Due Process Letter”), 

Mr. Robert Hurt, Deputy Director of UNRWA Affairs, Lebanon (“DDUA/L”), 

informed the Applicant as follows: 

…according to the investigation report, the balance of evidence 

collected during the investigation leads to the conclusion that Mr. 

Iyad Oweid with your assistance attempted to provide improper 

assistance to Mr. Iyad’s sister – Rasha Oweid – who was sitting the 

technical test for Mathematics Teacher. […] You arranged for Mr. 

Wissam Maarouf to be relieved of his monitoring duties during the 

exam and to be replaced by Ms. Fatima. The intention of doing so 

was to create an environment that would make it easier for Mr. 

Iyad – either through you, or Ms. Fatima – to pass the answers to 

Ms. Rasha. This plan was not carried out because Ms. Fatima had 

left the answers in the teacher’s room and those answers had been 

discovered by an HR representative before Mr. Iyad could take 

possession of them. 

Further, a number of issues had arisen in the course of the 

investigation also concerning your cooperation with the 

investigation, and the failure to protect the confidentiality of the 

investigation.  

It was noted that during your interviews with me on 22 May and 

the Human Resources staff on 3 May that you did not disclose all 

the information you have on the case. Further, the Agency received 

information that you have discussed the case with some of the 

individuals involved in this investigation as well as outside parties.  

The Agency wishes to make a fully informed and fair decision on 

this matter. If you wish to add anything to what you already 
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informed the investigators, please submit your comments to me in 

writing by close of business 8 June 2008. 

12. The Applicant’s testimony was that this was the first notification that he 

had received that he was a suspect. Prior to the receipt of this letter he believed 

that he was a witness explaining what he knew in order to assist in the 

investigation. The Tribunal finds, in the absence of any evidence to the contrary, 

that the Applicant is correct in stating that, prior to receipt of the Due Process 

Letter, he had not been advised that he was a possible suspect. Whether he could 

have inferred this from the nature of the questioning during the investigation is 

beside the point. Due process required that he be informed as soon as the 

investigators formed a suspicion which determined the nature of the questions put 

to him.  

13. By letter to Mr. Hurt dated 8 June 2012, the Applicant reiterated the 

statements he had made in the interviews on 3 May and 22 May 2012. He denied 

any improper conduct and asserted that he did not participate in the alleged acts. 

He added: 

…I also confirm that I did disclose all information that I know 

about the case to the HR and you and I have nothing to add in this 

respect.  

I did not ask any of the staff members proctoring the test to leave 

the premises while the test was in progress. Mr. Wissam Marouf 

asked to leave for Jumaa’ prayers in saida. I only asked Ms. Lina 

Ayoub to note and decide about the replacement and she did. The 

replacement took place upon the teacher’s request (Wissam 

Marouf) and with the approval of the HR (Lina Ayoub); any other 

scenario is totally untrue.  

In your letter, you mentioned that Ms. Fatima Fathallah left the 

solved test on table in the teacher’s room which was been allocated 

for the HR staff. This not only means that no act of cheating had 

occurred, but also questions the intensions [sic] of cheating as well. 

I strongly confirm that I did not discuss the content of the 

investigation with anyone whatsoever. I would like you to clarify 

what had been said to you about this and what proof you have 
of violating the confidentiality of this investigation [emphasis 

added].  
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14. An undated 27-page investigation report was prepared and, according to 

the Respondent’s Reply, transmitted to the “DUA/L”, on 22 June 2012. Under a 

section titled ‘Due process’ the report stated that Mr. Hurt had sent the Applicant 

a “due process letter” on 30 May and that he had responded on 8 June. The points 

made by the Applicant in his 8 June letter were set out. In the next section titled 

‘Final Conclusions’ the report stated:  

The response to the due process letters
2
 did not add anything to the 

facts of the case nor provide an explanation to findings of the 

investigation. On the balance of evidence, the staff members are 

guilty of attempting to assist a candidate in the technical test for the 

post of Mathematics Teacher. Disciplinary measures are 

recommended to be taken against them.   

15. By letter to the Applicant dated 29 June 2012, Mr. Hurt stated: 

Your email on 8 June did not provide any explanation for the 

findings of the investigation as detailed to you in my letter on 30 

May. […] You asserted that Mr. Wissam Maarouf had asked to be 

relieved from his monitoring duties to go to Saida for the Friday 

prayers. This assertion was contradicted by a number of witnesses 

interviewed in the course of the investigation.  

You further asserted in your email that Ms. Fatima Fatahallah 

replaced Mr. Maarouf following the approval of HR Assitant Lina 

Ayoub, which in the course of the investigation proved to be not 

true.  

You also wrote that because Ms. Fathallah left the questions and 

answers in the Teachers room, this should mean that no act of 

cheating had occurred and Ms. Fatahallah had no intention to 

cheat. While the act of cheating may have not been successfully 

carried out, it is clear from the balance of evidence in this case that 

an attempt was made to assist Ms. Oweid during the test.  

[…] 

Further, your obligations as a staff member to cooperate with the 

investigation, provide clear and true answers to the questions you 

are asked, and to volunteer information that is relevant to the case 

under investigation were made clear to you verbally and in writing. 

[…] In the course of the investigation, it became clear that you 

provided misleading information to the investigators in the course 

of the investigation. You have been, to this effect, found in breach 

of your obligations as a UN staff member.  

                                                
2 The plural refers to the due process letters that were sent to the Applicant and Mr. Owayyed. 
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“Based on the above” the Applicant was censured and suspended without pay for 

two weeks. He was also prohibited from having any future involvement in 

technical testing during recruitment exercises.  

16. By memorandum to Mr. Hurt dated 18 July 2012 the Applicant noted 

“with surprise” the fact that Mr. Hurt and the administration team who were 

involved in observing the technical test conducted the investigation into the 

alleged events and “judged in the case”. The Applicant stated that this was “an 

unprecedented practice thru [sic] all UNRWA history in such matters” and that 

this breached “all the grounds of neutrality, transparency, objectivity and justice”. 

The Applicant questioned why Mr. Hurt had trusted everyone involved except for 

him. He stated that if Mr. Marouf was denying that he requested to leave the 

school on the day in question, that was untrue. If Ms. Ayoub was denying that she 

approved the switch of monitors that was also untrue. He also added: 

I really question the position I have to influence fatimeh as you 

said in your letter. I am only a teacher like her and this very clear 

in your letter. Moreover, did I bring her the test paper to solve the 

questions? Did I ask her to help any applicant candidate in the test? 

Did I ask her to be available in school in that day? The answer for 

the three questions is no. […] 

The Applicant concluded by requesting a review of the decision.  

17. By letter to the Applicant dated 13 August 2012, Mr. Roger Davies, 

Acting Director of UNRWA Affairs, Lebanon (“ADUA/L”), stated: 

After careful consideration of the findings of the investigation and 

your letter of 18 July, I am afraid that you have not provided any 

additional information that would compel a change in the original 

decision.  

After a review of the investigation and its findings, I have no 

reason to doubt the credibility of the investigation process and how 

it was conducted. The disciplinary measures taken against the staff 

members involved was based on the preponderance of the evidence 

in this case.  

Accordingly, the original decision still stands.  
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18. On 17 September 2012, the Tribunal received an application from the 

Applicant dated 11 September 2012. The Application was transmitted to the 

Respondent on 23 October 2012.  

19. On 23 November 2012, the Respondent filed his Reply to the Application. 

The Reply was transmitted to the Applicant on 25 November 2012. 

20. On 23 January 2013, the Tribunal received from the Applicant a Response 

to the Reply of the Respondent dated 10 January 2013. The Applicant did not 

request leave of the Tribunal to file any additional submissions, however, the 

Tribunal accepted the Response and transmitted it to the Respondent on 29 

January 2013.  

21. By Order No. 017 (2013) dated 17 April 2013, the Tribunal noted that the 

Respondent’s Reply did not comply with Article 6(1) of the Tribunal’s Rules of 

Procedure in that it was not submitted within 30 calendar days of the Respondent 

receiving the transmitted Application. The Tribunal noted that the Respondent did 

not request leave of the Tribunal to file a late reply and to participate in 

proceedings. If he wished to take part in the proceedings, the Respondent was 

ordered to file a motion seeking leave of the Tribunal to participate and explain 

why the Reply was not filed within the time limit of 30 calendar days. The 

Applicant was granted leave to file a response stating if he had an objection to the 

Tribunal exercising its discretion to give the Respondent leave to participate in the 

proceedings and if so to provide reasons in support of the objection.  

22. By e-mail dated 18 April 2013, the Applicant stated that he had no 

objection to the Respondent filing a late Reply, provided that the Applicant had 

enough time to read the Reply and to file a rejoinder.  

23. On 22 April 2013 the Respondent filed a Motion for leave of the Tribunal 

to take part in the proceedings, submitting that its late filing was the result of a 

mistake in calculating the deadline, resulting in a delay in transmitting the Reply 

of one day. The Respondent submitted that it would be in the interests of justice to 

accept the late Reply and grant the Respondent leave to participate in the 

proceedings.  
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24. A case management discussion was held on 9 September 2013. Mr. Diab 

Tabari represented the Applicant and Mr. Moses Ojakol represented the 

Respondent. The Judge raised the possibility of an alternative resolution to the 

case. The Applicant expressed a desire to explore such a possibility while Counsel 

for the Respondent, who had recently assumed conduct of the case, requested 

further time to consider the matter. It was agreed that the parties would be 

provided time to explore an alternative resolution. In the absence of agreement a 

hearing would be scheduled for early 2014.  

25. By Order No. 085 (2013) dated 9 September 2013, the Tribunal accepted 

the Respondent’s Reply dated 23 November 2012 and suspended proceedings for 

two weeks to give the parties an opportunity to explore the possibility of an 

amicable resolution of the case.  

26. On 24 September 2013, the parties filed a Joint Submission stating that 

they were unable to achieve an amicable resolution to the case.  

27. By Order No. 016 (2014) dated 2 February 2014 the Tribunal ordered the 

parties to appear at a hearing to be held on 12 and 13 February 2014. The Tribunal 

ordered the following staff members to appear as witnesses: Mr. Robert Hurt, 

former DDUA/L; Mr. Roger Davies, former ADUA/L; Mr. Ahmad Adel Ali, 

Secondary Head Teacher; Mr. Iyad Owayyed, Registrar; and Ms. Fatmeh 

Fathallah, Teacher. The Tribunal also ordered the Respondent to produce former 

staff member Ms. Natalie Burton, former FHRO/L, or, if Ms. Burton was not 

available, a witness who was able to give first-hand evidence about the 

investigation that was carried out.  

28. A hearing was held at the Lebanon Field Office on 12 February and 13 

February 2014. The Applicant was represented by Mr. Diab Tabari and the 

Respondent was represented by Mr. Moses Ojakol. On the first day, the Tribunal 

heard from the Applicant followed by the Applicant’s three witnesses: Mr. Adel 

Ali, Mr. Owayyed, and Ms. Fathallah. On the second day the Tribunal heard from 

the Respondent’s three witnesses: Mr. Hurt, Mr. Davies, and Mr. Ali Othman, 

Human Resources Career Management Officer.  
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29. After the witnesses had given evidence on the second day of the hearing, 

the parties indicated a willingness to re-engage in discussions with the aim of 

achieving an amicable resolution of this case. The Tribunal adjourned the hearing 

and provided the parties with time to explore the option of a resolution. A 

settlement could not be reached on the day of the hearing because further 

consultations needed to be carried out. The parties were ordered to present their 

closing submissions should their own efforts to resolve the case be unsuccessful 

and a judicial determination be required.  

30. By Order No. 023 (2014) dated 17 February 2014, the Tribunal suspended 

proceedings until 27 February 2014 to enable the parties to engage in discussion 

with a view to achieving an amicable resolution to this case. They were unable to 

do so. The Applicant stated unequivocally that he preferred to receive a judgment 

of the Tribunal. 

Applicant’s contentions  

31. The Applicant contends that: 

(i) The decision was based on hearsay rather than concrete evidence. 

(ii) Two of the key witnesses in the Agency’s investigations could not 

have told the truth because it would have cast suspicion on them.  

(iii) The same team that was involved in observing the technical test was 

involved in conducting the investigation into the alleged cheating. 

This breaches “all grounds of neutrality, transparency, objectivity 

and justice”. 

(iv) The Agency trusted everyone else’s testimony except his.  

32.  The Applicant requests that the Tribunal order the following remedies: 

(i) To consider the two weeks leave without pay as leave with pay. 

(ii) To cancel the censure letter. 

(iii) A formal apology for the insult associated with the decision. 

(iv) To penalise those who conspired against him. 

(v) Moral damages in the sum of USD 25,000, as compensation for 

humiliation and harm to his reputation. 
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Respondent’s contentions 

33. The Respondent contends that: 

(i) The facts on which the decision was based were established by 

means of a thorough investigation. 

(ii) The testimony of the Applicant during the investigation was 

contradicted by other witnesses on several points.  

(iii) The Agency is not required to prove its case beyond reasonable 

doubt. 

(iv) Assisting another staff member in an attempt to provide unfair 

advantage to a candidate for an Agency post is incompatible with the 

Applicants obligation to act with integrity as set out in Area Staff 

Regulation 1.4. 

(v) Considering the seriousness and multiple forms of the Applicant’s 

misconduct, the imposition of the disciplinary sanction of censure 

and suspension without pay for two weeks was not disproportionate. 

(vi) The Applicant has produced no evidence upon which the Tribunal 

may vitiate the impugned decision. In particular the Applicant has 

produced no evidence – convincing or otherwise – that the decision 

was arbitrary or capricious, was motivated by prejudice or other 

extraneous factors, or was flawed by procedural irregularity or error 

of law.  

34. The Respondent requests that the Tribunal reject each and all of the 

Applicant’s pleas and dismiss the Application in its entirety.   

Considerations 

35. Following the United Nations Appeals Tribunal in Haniya  

2010-UNAT-024 and Maslamani 2010-UNAT-028, when reviewing a 

disciplinary measure, the Tribunal will consider (i) whether the facts on which the 

sanction is based have been established, (ii) whether the established facts qualify 

as misconduct, and (iii) whether the sanction imposed is proportionate to the 

offence.  

36. In this case, there is no dispute about the second and third elements of the 

three-part test. At the hearing the Judge asked the Applicant whether the events 

that occurred during the examination, if proven to be irregular, were acceptable. 
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He stated that they were not. He agreed that any person who was involved should 

be held accountable in accordance with the regulatory framework of the Agency.  

A. Did the Agency establish the facts on which the sanction is based? 

37. The United Nations Appeals Tribunal observed in Molari, 2011-UNAT-

164 that: 

Disciplinary cases are not criminal. Liberty is not at stake. But 

when termination might be the result, we should require sufficient 

proof. We hold that, when termination is a possible outcome, 

misconduct must be established by clear and convincing evidence. 

Clear and convincing proof requires more than a preponderance of 

the evidence but less than proof beyond a reasonable doubt – it 

means that the truth of the facts asserted is highly probable. 

38. The Tribunal notes that an essential and fundamental factor to take into 

account when considering this question is whether the requirements of due 

process have been complied with during the course of the investigations and 

disciplinary process. In particular, unless the staff member has been provided with 

sufficient information to know the case he has to meet and been accorded a proper 

opportunity to respond to the allegations made against him, it cannot be concluded 

that the Agency’s finding was reached after considering all the relevant facts and 

arguments.  

39. Section 5 of the Investigation Report sets out the ‘Observations’ of the 

author of the Report. While the Tribunal does not suggest that these were the only 

factors taken into consideration by the decision-makers, it can be safely assumed 

that, because the author of the Report was drawing specific attention to these 

bullet-point observations, they were considered significant factors which 

influenced the conclusion, in Section 6, that the Applicant was a willing 

participant in a scheme to assist the Registrar’s sister.  

40. The Tribunal notes that none of these observations, nor any other evidence 

that may have been considered significant, was set out in the Due Process Letter 

to the Applicant dated 30 May. Without receiving sufficient details of the 

evidence against him, particularly the evidence that Mr. Hurt considered 

significant, the Applicant was not in a position to provide detailed responses, 
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explanations, and countervailing evidence. Paragraph 3 of the letter states that 

“the balance of evidence collected during the investigation” leads to the 

conclusion that the Applicant was a participant in the scheme. The letter goes on 

to set out the conclusion of the investigation – a theory as to what may have 

occurred – but none of the evidence upon which that conclusion had been reached.  

41. The Tribunal provides the following illustrative example of evidence that 

was not put to the Applicant. In the Observations section of the Investigation 

Report it is noted that Mr. Marouf stated that after he reached Saida on the day of 

the examination, he received a phone call from the Applicant asking him to say, if 

asked, that he requested to be relieved from his monitoring duties. Mr. Marouf 

stated that this was reiterated by the Applicant when they met subsequently at the 

School. This appears to be an important item of evidence against the Applicant, 

suggesting not only his intention to mislead the investigation, but also that he 

potentially had something to hide.   

42. At the hearing, Mr. Hurt was asked by Counsel for the Applicant whether 

any check was made of phone records to confirm whether the Applicant did in 

fact speak to Mr. Marouf by telephone at the suggested time. Mr. Hurt stated that 

no such check was made, but that he felt that on the balance of probabilities there 

was enough evidence to conclude that the Applicant participated in the scheme. It 

is questionable whether Mr. Hurt could fairly and lawfully have arrived at such a 

conclusion in reliance, in part, on Mr. Marouf’s evidence which was never put to 

the Applicant.  

43. The Tribunal does not suggest that checking phone records was 

necessarily required to prove this case to the required standard. However, had the 

Applicant been alerted to this evidence against him, he may well have been able 

and willing to produce countervailing evidence, such as his own phone records, 

that disproved Mr. Marouf’s statement or, in the absence of such evidence, an 

explanation which could then have been evaluated and given appropriate weight. 

44.  The Applicant was not informed of this evidence, or any of the other 

evidence against him, in the Due Process Letter of 30 May 2012. Other than the 



  Case No.: UNRWA/DT/LFO/2012/047 

  Judgment No.: UNRWA/DT/2014/007 

 

Page 15 of 24 

Agency’s theory and conclusion as to what had occurred, the only other details 

that the Applicant was provided with were as follows: 

• “…a number of issues had arisen in the course of the investigation 

also concerning your cooperation with the investigation, and the 

failure to protect the confidentiality of the investigation.” 

• “It was noted that during your interviews…you did not disclose all 

the information you have on the case.” 

• “…the Agency received information that you have discussed the 

case with some of the individuals involved in this investigation as 

well as outside parties.” 

45. Firstly, the Tribunal notes that these comments relate to the secondary 

issue of the Applicant’s cooperation with the investigation rather than the 

Applicant’s actual involvement in the scheme to assist a candidate. The letter 

provided no particulars of the evidence which lead to the conclusion that the 

Applicant was a willing participant in the scheme. Secondly, there is not even 

enough detail in these secondary allegations to enable the Applicant to respond. 

The Applicant might reasonably have wondered: what were the issues that had 

arisen, what information did the Agency consider had not been disclosed, and who 

did they believe he discussed the case with?  

46. In his letter dated 8 June 2012, the Applicant explicitly requested 

clarification of the allegation that he discussed the investigation with others, 

stating: “I would like you to clarify what had been said to you about this and what 

proof you have of violating the confidentiality of this investigation.” The 

Respondent has produced no evidence that the Agency responded to the 

Applicant’s request for further details.  

47. Mr. Hurt was asked whether the evidence of Mr. Marouf was ever put to 

the Applicant to give him an opportunity to respond. He stated “If I did it would 

have been in the letter of 30 May”. Having had an opportunity to review the letter 

of 30 May 2012 he stated: “I understand that from his perspective he would not 
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have understood from the letter alone. If I was in the same position again I might 

have elaborated more.” The Judge pointed out that the letter did not provide 

detailed particulars of the evidence against the Applicant and that this may have 

affected the content of the Applicant’s response dated 8 June 2012, which, it was 

noted, was limited to flat denials, without any specific countervailing evidence or 

explanations. Mr. Hurt was asked whether, in hindsight, he though that the letter 

of 30 May 2012 gave the Applicant a fair chance to know the case against him, so 

that he could have exercised his due process rights. Mr. Hurt stated: 

I gave the Applicant enough evidence on the facts of these events 

that took place but admittedly I did not provide a lot of information 

that I took into account when I drew the conclusion that, when I 

look at all the people who have given evidence, that it was the 

Applicant who lacked credibility, that I did not believe his denial 

and that I favoured other interviewees. From what you are saying, I 

could not deny that if I had time again to write this letter, that I 

would include more information. But I still feel that the 

conclusions that were drawn were sound, that they were based on 

the balance of evidence…in this case that we gave the Applicant 

several opportunities to explain his recollection of events… 

48. Mr. Roger Davies also appeared as a witness at the hearing. At the 

material time he was Acting Director of UNRWA Affairs, Lebanon. When asked 

by the Judge to examine the Due Process Letter of 30 May 2012 and consider 

whether the Applicant was provided with sufficient particulars to respond fully to 

the charges, Mr. Davies initially stated that the letter was quite explicit. However 

after the Judge led Mr. Davies through specific sections of the letter and asked 

him whether the Applicant was entitled to know the details of the charges and 

evidence against him, including the identity of those he was alleged to have 

discussed the investigation with, Mr. Davies conceded that this was a “fair point”. 

49. Both Mr. Hurt and Mr. Davies pointed out that the letter of censure dated 

29 June 2012 provided the Applicant with further information. The following are 

the two main examples of the further detail provided: 

• “You asserted that Mr. Wissam Maarouf had asked you to be 

relieved from his monitoring duties to go to Saida for the Friday 
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prayers. This assertion was contradicted by a number of witnesses 

interviewed in the course of the investigation.” 

• “You further asserted in your email that Ms. Fatima Fathallah 

replaced Mr. Maarouf following the approval of HR Assistant Lina 

Ayoub, which in the course of the investigation proved to be 

untrue.”  

The Tribunal notes that this letter served as a letter of censure and notification that 

he was suspended without pay for two weeks. The decision had already been 

made. It is incomprehensible that these particulars were not provided to the 

Applicant in the Due Process Letter. Furthermore, neither of the statements above 

provide the details of the conflicting evidence against the Applicant, which would 

enable him to challenge the evidence or explain the conflict or discrepancy with 

his own statements.  

50. In addition to the above observations about due process failings, having 

reviewed the evidence against the Applicant, both as set out in the Investigation 

Report and as explained by Mr. Hurt when recounting his decision-making 

process, the Tribunal concludes that there was no direct evidence to link the 

Applicant to Mr. Owayyed’s alleged scheme to assist his sister. The evidence 

against the Applicant is circumstantial. Even if one is to accept the evidence that 

points to the Applicant instigating the switch in monitors, an inference must still 

be drawn that the purpose of this switch was to enable Ms. Fathallah or Mr. 

Owayyed to deliver the answers to Mr. Owayyed’s sister. This case is not about 

the conduct of Ms. Fathallah or Mr. Owayyed. Accordingly, it was not for the 

Tribunal to enquire too closely into their conduct or their contributions to the 

investigation. But there is no indication that they said anything to implicate the 

Applicant and even if they had done so there was no mention of it in the Due 

Process Letter to the Applicant.  

51. Mr. Owayyed and Ms. Fathallah appeared as witnesses on the first day of 

the hearing. Counsel for the Applicant asked whether either witness had, at any 

time, asked the Applicant to help them to photograph the examination paper or to 

solve the examination paper. Both witnesses answered “No”. They firmly 
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repudiated any suggestion that the Applicant was involved in, or had any 

knowledge of, any scheme involving the examination paper. 

52. The Tribunal also heard from the Head Teacher at the School, Mr. Ahmad 

Abdel Ali. He stated that he had observed that the Applicant “felt frustrated 

because he had nothing to do with this case.” He further stated that the Applicant 

was “one of the hard working teachers of the school”. When Counsel for the 

Respondent asked why Mr. Abdel Ali had never volunteered to the investigation 

team his opinion that the Applicant had nothing to do with the case, Mr. Abdel Ali 

noted that he was never interviewed as part of the investigation. He stated that as 

Mr. Hurt was leaving the School at the conclusion of one of his visits, he had 

spoken to him informally and relayed to Mr. Hurt that the Applicant was one of 

the most loyal and faithful teachers in the School and performed his work well. 

He noted, however, that this information appeared to have been ignored.   

53. The Tribunal concludes that there was not a sufficiency of evidence to link 

the Applicant to any improper scheme as alleged. The inculpatory evidence that 

was collected was wholly circumstantial. The conclusions drawn therefrom were 

riddled with speculation. The details of any  evidence such as there was, including 

the identity of those who had provided statements conflicting with those of the 

Applicant, and the content or even the gist of those statements, was not provided 

to the Applicant to ensure that he had a sufficient opportunity to respond to the 

case against him. In all the circumstances, the Tribunal concludes that the decision 

to censure the Applicant and suspend him without pay for two weeks cannot stand 

and orders the recission of this decision. 

B. Due process and procedural propriety during the investigation 

54. At the hearing the Applicant stated that when he was questioned by Mr. 

Hurt he did not know that he was one of the subjects of the investigation; he 

believed that he was only a witness. The Applicant was identified as a potential 

suspect in this case at the latest on 27 April 2012 when the Preliminary 

Investigation Report was sent to the DUA/L. At that point he should have been 

put on notice that he was being questioned regarding his possible involvement in a 
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dishonest scheme whereby an attempt was being made to confer an unfair 

advantage upon one of the candidates sitting the examination.   

55. In Judgment No. 1246, Sokoloff (2005), the United Nations Administrative 

Tribunal underlined the importance to be placed on respecting due process rights, 

adding that protection, which in that case was under the provisions of 

UNDP/ADM/97/17, begins as soon as a person is identified as a possible 

wrongdoer. He is to be accorded due process which includes being notified of the 

allegations in writing. The Administrative Tribunal endorsed its decision in 

Judgment No. 1058, Ch’ng (2002), which stated that in some cases, where 

procedural irregularities occurred at an early stage, they have a direct impact on 

the decisions in the following stages and may not be retroactively cured. 

56. In Sokoloff, the Administrative Tribunal further stated at paragraph V that: 

…the assurances of due process and fairness, as outlined by the 

General Assembly and further developed in the rules of the UNDP, 

mean that, as soon as a person is identified, or reasonably 

concludes that he has been identified, as a possible wrongdoer in 

any investigation procedure and at any stage, he has the right to 

invoke due process with everything that this guarantees. Moreover, 

the Tribunal finds that there is a general principle of law according 

to which, in modern times, it is simply intolerable for a person to 

be asked to collaborate in procedures which are moving contrary to 

his interests, sine processu. 

57. The Tribunal finds that the failure to notify the Applicant, at the earliest 

opportunity, that the Agency considered that he was a possible suspect, and that 

he was therefore one of the subjects of the investigation, was a further due process 

breach which infected the investigation.  

Conclusion 

58. The Tribunal concludes that there was only circumstantial evidence 

against the Applicant which, in the absence of any corroborative evidence of 

substance, and when compared to his excellent record of conduct, was insufficient 

to support the finding that the Applicant assisted in a scheme to provide an unfair 

advantage to a candidate taking a technical examination. The Tribunal also 

concludes that the finding against the Applicant was reached through a process 
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that did not respect the Applicant’s right to due process. Even setting aside the 

Tribunal’s first finding, it would be wrong in principle for the Tribunal to condone 

a breach of the right to due process on the basis that it made no difference in the 

end because there was sufficient evidence that the Applicant had in fact 

committed the misconduct in question. Procedural propriety and the protection of 

fundamental rights is a central theme pervading not only the Charter of the United 

Nations, but various issuances of the Secretary-General and the General 

Assembly. Disciplinary findings and penalties imposed as a result or as a 

consequence of a breach of this fundamental principle cannot be regarded as fair. 

A breach of the right to due process is both procedurally and substantively unfair.  

Remedy 

59. Paragraph 5 of Article 10 of the Statute of the UNRWA Dispute Tribunal 

provides: 

As part of its judgment, the Dispute Tribunal may order one or 

both of the following: 

(a) Rescission of the contested administrative decision or 

specific performance, provided that, where the contested decision 

concerns appointment, promotion or termination, the Dispute 

Tribunal shall also set an amount of compensation that the 

respondent may elect to pay as an alternative to the rescission of 

the contested administrative decision or specific performance 

ordered, subject to subparagraph (b) of the present paragraph; 

(b) Compensation, which shall normally not exceed the 

equivalent of two years’ net base salary of the applicant. The 

Dispute Tribunal may, however, in exceptional cases, order the 

payment of a higher compensation and shall provide the reasons 

for that decision.  

60. Based on the conclusion set out above the Tribunal rescinds the decision to 

issue the Applicant with a written censure and to suspend him without pay for two 

weeks. 

61. It is ordered that all record of the written censure is to be expunged 

from the Applicant’s official status file.  
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62. The Respondent is ordered to pay to the Applicant all salary and 

emoluments to which he would have been entitled had he not been suspended 

without pay for two weeks. 

Apology 

63. The Applicant requested that the Tribunal order a formal apology for the 

insult of the administrative decision. The Tribunal considers that it is not 

appropriate to order an apology as a remedy. It is in the very nature of an apology 

that it has to be voluntary. To order someone to apologise is, in the Tribunal’s 

view, a pointless exercise. Whilst the Tribunal may encourage a party to apologise 

in appropriate circumstances, it would not be a proper exercise of the Tribunal's 

powers to order them to do so.  

Moral damages 

64. The Applicant seeks moral damages in the amount of USD 25,000 to 

compensate him for “the harm done to my image and for the humiliation that I 

endured.” 

65. As a matter of principle, it is the Tribunal’s view that an award for non-

pecuniary damages should be expressed as a lump-sum rather than in terms of net 

base salary. After all, the Tribunal is assessing the degree of injury suffered by the 

individual and quantifying the award accordingly. This exercise is not related to 

the status or seniority of the individual and an award should therefore not be 

related to the individual’s earning or status, but to the actual distress and moral 

damage suffered by the individual. Each case is to be assessed on its own facts 

and the unique characteristics of the individual, the manner in which s/he has been 

treated and the impact of the treatment on the individual concerned (see, for 

instance, the Appeals Tribunal in Solanki 2010-UNAT-044, Warren 2010-UNAT-

059, Ianelli 2010-UNAT-093, Zhouk 2012-UNAT-224). A principled approach 

minimises the risk of awards being disproportionate. 

66. The median amount of compensation for non-pecuniary harm in final 

judgments of the Dispute Tribunal and the Appeals Tribunal in the period of 1 
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July 2009 to 31 December 2012 was USD 17,000 (see para. 147 of A/68/346, 

Report of the Secretary-General on the Administration of Justice at the United 

Nations dated 23 August 2013). Thus, the amount of USD 17,000 is a useful 

reference point when assessing compensation for non-pecuniary harm, 

considering, of course, that in any particular case the circumstances may justify a 

higher or lower award. 

67. The Judge asked the Applicant how the decision to censure and suspend 

him had affected him. He testified as follows: 

It caused total and absolute frustration. I became convinced that the 

law can sometimes oppress people. This has adversely affected me 

in my work environment. This is aggravated by the fact that I am 

still responsible for conducting examinations in school. I can see 

that people lost confidence in my credibility. They think that I 

could be involved in cheating in examinations. In my career, in my 

performance evaluation reports, I always scored 5 out of 5 – full 

marks. It occurred to me that people who excel in work get 

punished.  

68. The Applicant noted that there has been a vacancy for the post of Head 

Teacher but that he has been reluctant to pursue the opportunity, although 

“everyone in the administration and the local community knew that I was the most 

qualified”. He stated that he had applied for the post and had been invited to sit 

the examination but was reluctant to continue in the recruitment exercise, adding:  

There are 42 teachers in the school. How would I look before them 

and how would I apply the law that I was found to have breached. I 

was subject to a disciplinary measure that [affected my reputation] 

so how would I look in their eyes? 

69. The evidence of the Applicant was corroborated by the testimony of Mr. 

Abdel Ali who stated that he had observed that the Applicant felt frustrated, that 

he had been reluctant in applying for posts, and that the case had played “a bad 

role” in his career. 

70. The Tribunal finds that the reputation of the Applicant was affected by the 

decision to censure and suspend him for his alleged involvement in a dishonest 

attempt to provide an unfair advantage to an examination candidate. The decision 

caused him anxiety and made him reluctant to seek advancement in a career in 
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which he had previously excelled. He is entitled to be compensated for the affects 

of the decision on his reputation and mental well-being. The Tribunal assesses 

that the level of moral damage suffered by the Applicant merits an award of 

compensation in the sum of USD 5000. 

71. It is ordered that the Respondent is to pay to the Applicant the 

amount of USD 5000 in compensation as moral damages. 

Judgment 

72. The Application succeeds. 

73. The Respondent is ordered to expunge all records of the written censure 

from the Applicant’s official status file.  

74. The Respondent is ordered to pay to the Applicant all salary and 

emoluments to which he would have been entitled had he not been suspended 

without pay for two weeks. 

75. The Respondent is ordered to pay to the Applicant the amount of USD 

5000 as moral damages. 

76. The above sums are to be paid by the Respondent within 60 days from 

date this Judgment becomes executable, during which period interest at the US 

Prime Rate applicable as at that date shall apply. If the sum is not paid within the 

60-day period, an additional five per cent shall be added to the US Prime Rate 

until the date of payment.  

 

                                                                                  (Signed)                                        

                            ________________________

       

                                   Judge Goolam Meeran 

 Dated this 26
th

 day of March 2014 
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Entered in the Register on this 26
th

 day of March 2014 

 

                    (Signed) 

________________________________ 

 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 


