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Introduction 

1. This is an application by Khalil Ibrahim Wishah (the "Applicant") against 

the decision of the United Nations Relief and Works Agency for Palestine 

Refugees in the Near East, also known as UNRWA (the "Respondent"), to 

terminate his appointment for misconduct. 

Facts 

2. At the time of the events, the Applicant who has been at the employ of the 

Agency since November 1987, was working as a teacher in Gaza. 

3. By an undated memorandum to the Commissioner-General, Iman Abu Al 

Amrain made a written complaint alleging that during the course of her nephew’s 

wedding celebration on 4 July 2009, she was victim of an assault involving the 

Applicant, resulting in injuries to her face.  

4. By memorandum dated 28 July 2009 to the Director of UNRWA 

Operations, Gaza (“DUO/G”), Naser Wishah and his brother Ashraf Wishah made 

a joint written complaint alleging they had been victims of a violent assault 

involving the Applicant on the same evening and causing serious injuries to one 

of them, requiring hospitalization. 

5. On 19 August 2009, the Applicant was charged by the General 

Prosecution at the Magistrate Court in Deir Al Balah for attacking Iman Al 

Amrain causing physical harm. The Applicant was also charged, on 1 November 

2009, by the General Prosecution to the First Court in Deir Al Balah for causing 

serious harm to Naser Wishah and Ashraf Wishah by hitting them with sticks and 

metal poles in the course of altercations involving the Applicant and some 

members of his family. 

6. On 7 October 2009, the Applicant was informed by the Deputy Director of 

UNRWA Operations, Gaza (“D/DUO/G”) that, in accordance with the provisions 

of Area Staff Rule 110.2, he was suspended from duty without pay pending an 
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investigation into the charges involving him in a series of violent altercations with 

family members and for evading arrest. 

7. On 20 October 2009, the Applicant sent a memorandum to the D/DUO/G 

requesting reconsideration of the decision to suspend him without pay, noting that 

the complaint provided to the Agency had been submitted to the police but had 

not been reviewed by any court. 

8. By letter dated 1 November 2009, the Officer-in-Charge, UNRWA 

Operations, Gaza responded to the Applicant’s request for reconsideration of the 

decision to suspend him without pay, noting among other things that the 

investigation into the allegation was ongoing and stating that, once completed, the 

Applicant would be provided with a full opportunity to respond to the allegations 

and to the evidence before the Agency took any decision. 

9. By letter dated 29 December 2009, the Officer-in-Charge, UNRWA 

Operations, Gaza informed the Applicant that the investigation had uncovered 

credible evidence to support the allegations against him, and invited him to 

respond within seven days. 

10. By letter dated 4 January 2010, the Applicant denied the allegations 

against him and provided the Agency with multiple affidavits in his defence and 

other supporting documents. 

11. By letter dated 21 October 2010, the Applicant was informed that the 

majority of the affidavits he had supplied to the Agency in his defence had been 

falsified and that the witnesses attesting to the facts contained in those affidavits 

had not witnessed the events as sworn. He was also informed that absent credible 

explanations addressing these allegations, his actions in misleading the 

investigation would be considered as misconduct warranting disciplinary 

measures. The Applicant was given seven days to respond, with the period being 

extended until December 2010. 
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12. By memorandum dated 28 October 2010, the Applicant denied the use of 

falsified affidavits, insisted that he had not misled the Agency and sought 

reinstatement to his former post. 

13. By memorandum dated 9 December 2010, the Applicant forwarded to the 

D/DUO/G a copy of the decision of the Appeal Court issued on 7 November 2010 

declaring his innocence. 

14. By letter dated 5 April 2011, following the completion of the Agency’s 

investigation, the Applicant’s appointment was terminated for misconduct 

effective 7 October 2009, the date of his suspension from duty pending the 

investigation. 

15. By letter dated 14 April 2011, the Applicant requested the Acting Director, 

Gaza Field Office, to review the decision to terminate his appointment. 

16. By letter dated 16 May 2011, the Deputy Commissioner-General 

responded to the Applicant that the decision to terminate his appointment was 

made in full accordance with the Agency’s Staff Regulations and Rules and found 

no basis to alter the decision. 

17. The Applicant submitted an application to the Tribunal on 5 June 2011. 

18. On 22 August 2011, the Applicant requested an expedited consideration of 

his application, which the Tribunal granted by Order No. 002  

(UNRWA/DT/ 2011) dated 11 October 2011. 

19. On 18 September 2011, the Applicant requested full disclosure of all 

documents pertaining to the investigation, and of correspondence and documents 

share among key players departments [sic] within the Gaza Field Office as well as 

between the Gaza Field Office and Headquarters for the period starting from the 

date of the alleged assaults (4 July 2009) to the response to the decision review 

request (16 May 2011). Finding the Applicant’s request overly broad and vague, 

by Order No. 007 (UNRWA/DT/2011) dated 21 November 2011, the Tribunal 

requested to review the report of the investigation to determine whether the 

Applicant was made fully aware of the allegations and evidence against him and 
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whether he was accorded the opportunity to rebut those allegations and to produce 

evidence in his defence. 

20. The Tribunal carefully reviewed the contents of the report of the 

investigation, and compared them with the application and seven annexes, totaling 

74 pages in the English translation. The Tribunal found that there was no relevant 

material contained in the report of the investigation that was not already in the 

possession of the Applicant. Consequently, by Order No. 009 (UNRWA DT 

2011) dated 11 December 2011, the Tribunal denied the Applicant’s request for 

disclosure and production of evidence. 

Applicant’s contentions  

21. The Applicant contends that:  

(i) the decision to terminate his appointment for misconduct ignored the 

judgments issued by the Palestinian judiciary that acquitted him of 

all the charges; 

(ii) it is unreasonable to be tried twice for the same charges; 

(iii) the rules of international law provide for acceptance of judgments 

issued by the courts of any government; 

(iv) the charges against him lacked evidence and the conclusions ignored 

the findings and reasons for the decision made by the Palestinian 

authorities; 

(v) the charges were not committed in the exercise of his duties, during 

working hours or in the workplace; 

(vi) the procedures during the investigation were flawed because the 

investigator, the complainants and the defendant are from the same 

family, the investigation took place outside regular official working 

hours and at the home of the Legal Aid Assistant, Gaza (“LAA/G”), 

and witnesses were exposed to threats as a result of the investigator 

showing the file, documents and list of witnesses to the 

complainants.  

22. The Applicant requests the Tribunal to order the rescission of the 

Respondent’s decision to terminate his employment, payment of his salary from 

the date of his suspension and compensation for “psychological and moral” 

suffering. 



  Case No.: UNRWA/DT/GFO/2011/44 

  Judgment No.: UNRWA/DT/2012/014 

 

Page 6 of 14 

Respondent’s contentions 

23. The Respondent contends that: 

(i) the termination of the Applicant’s employment for misconduct was 

properly made; 

(ii) the decision was not so disproportionate or unwarranted as to amount 

to an injustice; and 

(iii) the remedies sought by the Applicant have no legal basis. 

 

24. The Respondent requests the Tribunal to dismiss the application. 

Considerations 

Main Issues 

Was the Respondent’s decision to terminate the Applicant’s employment for 

misconduct properly made? 

25. It is important to look at the legal and administrative framework applicable 

in the case at bar and at the existing jurisprudence. 

26.  Area Staff Regulation 1.4 provides that: 

Staff members shall conduct themselves at all times in a manner 

befitting their status as employees of the Agency. They shall not 

engage in any activity that is incompatible with the proper 

discharge of their duties with the Agency. 

27. Area Staff Regulation 10.2 provides that: 

The Commissioner-General may impose disciplinary measures on 

staff members who engage in misconduct. 

28. Pursuant to Area Staff Personnel Directive No. A/10/Rev.1, paragraph 3.2, 

the Commissioner-General has delegated to Field Office Directors the authority to 

impose disciplinary measures. 

29. General Staff Circular No. 5/2007 on Allegations and complaints 

procedures and protection against retaliation for reporting misconduct and 
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cooperating with audits and investigations in effect as of 1 January 2008 defines 

misconduct as follows: 

“Misconduct” includes any failure [by a staff member] to comply 

with [his or her] obligations under the Charter of the United 

Nations, UNRWA Staff Regulations and Staff Rules or other 

relevant administrative issuances… 

30. With regards to the disciplinary measures which may be taken against staff 

members who engage in misconduct, Area Staff Rule 110.1, paragraph 1, 

provides that: 

Disciplinary measures under staff regulation 10.2 shall consist of 

written censure, suspension without pay, demotion, or termination 

for misconduct… 

31. While recognizing that disciplinary matters are within the broad 

discretionary authority of the Commissioner-General, when reviewing a decision 

to terminate a staff member’s employment for misconduct, the United Nations 

Appeals Tribunal will consider (i) whether the facts on which the sanction is 

based have been established, (ii) whether the established facts qualify as 

misconduct, and (iii) whether the sanction imposed is proportionate to the offence. 

In Abu Hamda 2010-UNAT-022, the United Nations Appeals Tribunal held that: 

As a normal rule Courts/Tribunals do not interfere in the exercise 

of a discretionary authority unless there is evidence of illegality, 

irrationality and procedural impropriety. 

 

Have the facts on which the sanction was based been reasonably established? 

 

32. Looking at the evidence in the file, the Tribunal notes that the Agency 

investigated allegations of two separate assaults committed by the Applicant and 

found sufficient evidence to support the allegations that the Applicant assaulted 

his female cousin Iman Abu Al Amrain in the evening of 4 July 2009, after his 

wife crashed a wedding celebration and threw faeces on her and the guests. The 

victim suffered facial trauma to her eye, mouth and teeth as confirmed by a 

medical report and by the statement of four credible witnesses, including the 

victim. As for the second assault involving the Applicant later that evening with 
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his cousins, Naser and Ashraf Wishah, the Agency gathered sufficient evidence to 

support this allegation, i.e. multiple corroborated accounts of the events 

describing the Applicant at the scene of the fight, armed with a weapon that was 

used in the fight and causing grievous bodily harm to the victim. The violent 

altercation outside the home of Naser Wishah caused him to suffer severe incised 

wounds to his neck, chest, back and arm which required surgical intervention and 

hospitalization, as confirmed by a medical report, with his brother Ashraf Wishah 

also suffering injuries, albeit less serious. 

33. According to the evidence in the file, the Applicant gave a contradictory 

version of the events, and affirmed that no serious injuries were inflicted on 

Naser, while also stating at another time that the victim inflicted injuries upon 

himself in order to incriminate him before the General Prosecution. The 

Applicant’s son, Mohammad Khalil Wishah, who was involved in the altercation, 

provided contradictory statements as well. The Applicant submitted affidavits in 

his defence. The twelve affidavits sworn before Deir Al Balah Magistrate, which 

the Applicant provided on 4 January 2010, revealed upon investigation by the 

Agency that at least eight of them were falsified, or that the witnesses attesting to 

the facts contained therein did not in fact witness the events as sworn, or they are 

inconsistent with the statements provided to the LAA/G.  

34. The Tribunal cannot give them any probative value and is satisfied that the 

Applicant was indeed involved in multiple violent altercations on 4 July 2009. 

The evidence in the file also indicates that the Applicant attempted to mislead the 

Agency by producing falsified evidence, in clear contravention of his obligation 

as staff member, under Area Staff Regulation 1.4, to conduct himself at all times 

in a manner befitting his status as employee of the Agency and to not engage in 

any activity that is incompatible with the proper discharge of his duties. The 

Applicant is reminded of General Staff Circular No. 5/2007, paragraph 9, setting 

out staff members’ duty to cooperate with investigations, which he contravened as 

well: 

It is the duty of staff members to cooperate with duly authorized 

audits, inspections or investigations and any individual who 
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cooperates in good faith with such an audit, inspection or 

investigation shall be protected against retaliation. 

35. The Tribunal is satisfied that the facts on which the disciplinary measure 

was based were reasonably established, and would like to refer to the United 

Nations Administrative Tribunal Judgment No. 1022, Araim (2001), holding that: 

[T]he Administration is not required to prove its case beyond 

reasonable doubt. It has only to present adequate evidence in 

support of its conclusions and recommendations. Adequate means 

'reasonably sufficient for legal action' … in other words sufficient 

facts to permit a reasonable inference that a violation of law had 

occurred.  

 

Do the facts amount to misconduct? 

 

36. The Tribunal further finds that the Applicant’s actions, i.e., his 

participation in violent assaults causing serious injuries and his submission of 

false affidavits to mislead the Agency, as established by the investigation and 

unchallenged by clear and convincing evidence on the part of the Applicant, 

legally support the characterization of misconduct. The Tribunal finds that when 

exercising the Commissioner-General’s delegated authority under Area Staff 

Personnel Directive No. A/10/Rev.1 regarding termination of area staff, the 

Acting Director, UNRWA Operations, Gaza, did not err as a matter of law when 

concluding that:  

[the Applicant’s] actions of being involved in multiple violent 

altercations and [his] attempts to mislead th[e] investigation by 

furnishing false affidavits to UNRWA constitute a failure to 

maintain the standards of conduct befitting of an UNRWA staff 

member, and are considered serious misconduct warranting 

disciplinary measures.  

37. The Tribunal is of the opinion that in terminating the Applicant for 

misconduct pursuant to the authority delegated to him under Area Staff Personnel 

Directive No. A/10/Rev.1, the Acting Director, UNRWA Operations, Gaza 

complied in all respects with the requirements of applicable Area Staff Regulation 

10.2 and Area Staff Rule 110.1. 
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38. The Applicant’s contention, i.e. that the decision to terminate him should 

be rescinded because the charges involve actions that "were not committed during 

professional practice or at the work place or during regular official working 

hours”, is misguided. The Applicant’s expected standard of behaviour as an 

employee of UNRWA is clearly set out in Area Staff Regulation 1.4: 

Staff members shall conduct themselves at all times in a manner 

befitting their status as employees of the Agency. They shall not 

engage in any activity that is incompatible with the proper 

discharge of their duties with the Agency (emphasis added). 

39. The Tribunal would like to point out to the former United Nations 

Administrative Tribunal Judgment No. 104, Gillead (1967), paragraph III, holding 

that: 

'Misconduct punishable under Staff Regulation 10 could be either 

misconduct committed in the exercise of a staff member’s 

professional duties or acts committed outside his professional 

activities but prohibited by provisions creating general obligations 

for staff members' (emphasis added). 

40. The Applicant claims that witnesses were exposed to threats and that there 

were flaws in the investigation related to the LAA/G, i.e., that after 

acknowledging that the “[the LAA/G], complainant[s] and defendant are of the 

same family and share one type of kinship”, the LAA/G somehow otherwise 

lacked “transparency” and “integrity”, had an “attitude [that] is well known to 

many people outside the Agency” and “has something to do with this matter”.   

41. The Applicant claims that the LAA/G conducted the investigation at one 

point at his home, and provides an affidavit in support of his claim. Although 

finding that it is not the best of professional practices to conduct investigation 

from home, the Tribunal would like to recall that affidavits have been established 

to be falsified and therefore cannot give credence to the Applicant’s allegation. 

The Tribunal would like to remind the Applicant that he needs more than vague 

and unsubstantiated claims and innuendos—not to mention falsified evidence—to 

discharge the requisite burden of proving that the procedures were flawed by 

arbitrariness, prejudice or other extraneous factors. The Applicant has failed to 

explain the causality between his “kinship” with the complainants and the LAA/G 
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and the lack of transparency of the investigation, or why the fact that the 

investigation took place in the office outside working hours at times or outside the 

workplace would taint the procedure. The Tribunal notes that the investigation 

report concerning the Applicant's case was prepared by the Field Legal Officer in 

Gaza. The Tribunal thus finds that the Applicant has failed to provide clear and 

convincing evidence that the investigation was flawed by procedural irregularity 

or error of law.   

42. The Tribunal finds that the Respondent’s decision to terminate the 

Applicant’s employment for misconduct was properly made, in line with his broad 

discretionary power relating to disciplinary matters and pursuant to the applicable 

Area Staff Regulations, Rules and other related issuances. The Tribunal also finds 

that the Applicant has not provided any evidence, convincing or otherwise, that 

the decision to terminate his appointment for misconduct was exercised arbitrarily 

or capriciously, was motivated by prejudice or other extraneous factors, or was 

flawed by procedural irregularity or error of law. 

Was the Respondent’s decision to terminate the Applicant’s employment for 

misconduct so disproportionate or unwarranted as to amount to an injustice? 

43. When considering proportionality, and while recognizing the 

Commissioner-General’s broad discretionary power in relation to disciplinary 

matters including the proper punishment for misconduct, the Tribunal takes 

special note of the nature of an applicant’s post. Referring to the United Nations 

Appeals Tribunal in Haniya 2010-UNAT-024, paragraph 34: 

His misconduct is particularly grave in light of the position he held 

[i.e., a position of trust that he failed to respect], and the 

responsibilities he was entrusted with… 

44. The Tribunal finds that the Officer-in-Charge, UNRWA Operations, Gaza 

was justified in his statement contained in his letter dated 29 December 2009 that 

the Applicant was: 

… a role model to children, both in [his] school and in [his] 

community. Furthermore, as a UNRWA employee, [he was] 

expected to act at all times in a manner befitting a staff member 
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and to uphold UN principles which include non-violent resolution 

of disputes. [His] violent actions demonstrate a fundamental failure 

to uphold these principles as a teacher and UN staff member. 

45. Having determined that the facts on which the sanction was based have 

been properly established, and that they legally support the characterization of 

misconduct on the part of the Applicant in relation to two separate instances of 

violent assaults and the submission of false affidavits for the purpose of 

misleading the Agency in its investigation, the Tribunal finds that the sanction of 

terminating the Applicant’s employment was proportionate to the characterization 

of misconduct. 

Is there any legal basis to the remedies sought by the Applicant? 

 

46. Having determined that: 

(i) the facts on which the disciplinary measure was based have been 

reasonably established; 

(ii) the facts legally supported the characterization of misconduct; 

(iii) the disciplinary measure was proportionate to the offence; 

(iv) the Respondent’s discretionary authority was not tainted by 

evidence of procedural irregularity, prejudice or other extraneous 

factors, or error of law; 

the Tribunal finds that the Applicant’s requests for rescission of the Respondent’s 

decision to terminate his appointment for misconduct, reinstatement to his former 

post and payment of his salaries since suspension have no basis in fact or in law. 

47. As for his request to be compensated for the “considerable injustice and 

severe agony” suffered, and to take into account the “psychological and moral 

aspects” which he is “still going through”, the Tribunal would like to refer to the 

United Nations Appeals Tribunal in Sina 2010-UNAT-094 and Antaki 2010-

UNAT-095 to state that no compensation will be awarded “when absolutely no 

harm has been suffered”.  The Tribunal is of the opinion that no legal basis exists 

for the consideration or award of the remedies sought by the Applicant. 
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Other Issues 

48. The Applicant made various references to unspecified rules of 

international law in his contentions. Whatever vague international law he is 

referring to, the Applicant is reminded that it has no application and is not 

relevant to his case because his conditions of employment are governed solely and 

exclusively by the Agency’s Area Staff Regulations and Rules and other relevant 

issuances as amended by the Agency (emphasis added). 

49. The Applicant contends that the Respondent should be bound by the 

decisions of the Gaza courts, and that he should not be tried twice for the same 

charges. The Tribunal would like to point out that the Applicant’s acquittal from 

criminal liability in the Gaza courts is irrelevant to the determination of 

misconduct. Indeed, the standards of conduct, the burden of proof, the rules of 

evidence, to name but these, are different when it comes to criminal proceedings 

and disciplinary matters. Furthermore, the disciplinary sanction addressed issues 

which are not subject to the jurisdiction of the criminal courts, such as the 

Applicant’s attempts to mislead the Agency’s investigation by providing falsified 

affidavits. The proceedings before the Gaza courts have little relevance to the 

application of the Agency’s Staff Regulations and Rules relating to conduct and 

discipline.  

50. The Tribunal draws the attention of the Applicant to the former United 

Nations Administrative Tribunal Judgment No. 1451 (2009), paragraph VII: 

In judgment No. 436, Wiedl (1988) the Tribunal held that 

judgments of national courts are not binding on the Secretary-

General in the exercise of his discretionary power, and that 

'irrespective of the [national court’s] judgment, it would not have 

prevented the Respondent from taking action under staff regulation 

10.2 if he considered such action justified in the light of all the 

facts available to him'. The Tribunal further recalls that the 

Secretary-General is entitled to take action in the absence of a 

judgement rendered by a national court in respect of a matter 

which could form the basis of a criminal charge under national law, 

or even following an acquittal by a national court. 
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Conclusion 

51. Given all the above, the Tribunal finds no merit to this application and 

dismisses it in its entirety. 
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