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Introduction 

1. This is an application by Hisham Ashkar (the “Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), to terminate his 

fixed-term appointment due to unsatisfactory performance. 

2. Pursuant to General Assembly Resolution 63/253 of 24 December 2008, 

the Joint Appeals Board (“JAB”) was abolished as of 1 July 2009. Effective 1 

June 2010, as set out in Area Staff Regulation 11.1, the Agency established the 

UNRWA Dispute Tribunal (the “Tribunal”) and all appeals pending with the JAB 

on the date of its abolition, including this application, were transferred to the 

Tribunal.  

3. As a transitional measure, Article 2, paragraph 5 of the Statute of the 

Tribunal provides that the Tribunal shall be competent to hear and pass judgment 

on cases filed prior to the establishment of the Tribunal and in respect of which no 

report of the JAB has been submitted to the Commissioner-General. 

Facts 

4. Effective 1 September 2008, the Applicant was employed by the Agency 

on a limited duration contract as a Design Architect, at the Lebanon Field Office. 

His contract was to expire on 31 August 2009. 

5. The Applicant’s behaviour and general attitude at work raised concerns. 

On 13 February 2009 the Project Manager, Head of Support Services and Head of 

Design Planning Sub-Unit, met with the Applicant and requested improvement of 

his attitude.  

6. On 21 April 2009, the Project Manager, Northern Management Unit, 

issued a final warning letter to the Applicant noting: 

…you are hereby served notice that your performance and attitude 
to the project are unacceptable, and unless there is a marked 
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change, in the view of the Project Management, your contract will 
be terminated… 

7. By letter dated 22 May 2009, the Applicant’s appointment was terminated 

by the Director of UNRWA Affairs, Lebanon (“DUA/L”), with effect on the same 

date. As it was not possible to deliver the termination letter to the Applicant 

personally, it was delivered to him under cover of a memorandum dated 25 May 

2009.  

8. By email dated 27 May 2009, the Applicant wrote to the Commissioner-

General and requested, inter alia, the postponement of the termination of his 

contract until the senior UNRWA manager made recommendations in his case. 

The Applicant also stated in his email that if the issues and objections he had 

raised were valid, he would retain his right to continue working until the end of 

his contract. 

9. By letter dated 1 June 2009, the Field Administrative Officer, Lebanon 

(“FAO/L”) responded to the Applicant informing him about the Agency’s 

procedures for requesting administrative review and filing an appeal. The FAO/L 

also attached the relevant Area Staff Regulations, Rules and appeal form. 

10. By letter to the DUA/L, dated 2 July 2009, the Applicant’s legal 

representative notified the Agency, inter alia, that the Applicant requested the 

payment of the balance of his salary under his contract1 within 48 hours as well as 

100 million Lebanese Pounds2 or the Applicant would sue the Agency. 

11. By letter dated 18 August 2009, the Acting Director of UNRWA Affairs, 

Lebanon (“A/DUA/L”) replied to the Applicant’s legal representative that the 

provisions of the contract are not governed by labour law and informed the 

Applicant’s legal representative about the procedure for requesting administrative 

review and filing an appeal, both of which had been explained earlier to the 

Applicant on 1 June 2009 by the FAO/L.  

                                                 
1 USD 9,600. 
2 At the date of this Judgment, the Tribunal notes that a 100 million Lebanese Pounds is equivalent 

to USD 66,423.  
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12. On 7 October 2009, the Applicant filed his appeal against the 

Respondent’s decision to terminate his fixed-term appointment, claiming that the 

delay to submit his appeal was due to the fact that his counsel did not receive the 

Respondent’s letter of 18 August 2009 until 5 October 2009. 

13. On 13 July 2012, the Respondent filed his reply. The Tribunal accepted 

this submission despite the Respondent’s failure to comply with Article 6 of the 

Tribunal’s Rules of Procedure. It is the Tribunal’s belief that submissions from 

both parties will better equip the Tribunal to render a fair and comprehensive 

judgment. 

14. On 15 July 2012, the Registrar of the Tribunal requested the Respondent 

to re-submit his Annexes for failure to comply with the Tribunal’s practice of 

numbering the Annexes.  

15. On 16 July 2012, the Respondent filed his amended reply noting that 

amendments were made only to the Annex numbers. 

16. On  17 July 2012, the Applicant filed a rejoinder in the form of an email. 

Applicant’s contentions  

17. The Applicant contends that his fixed-term appointment was wrongfully 

terminated. 

18. The Applicant requests that the termination of his fixed-term appointment 

be reversed and that the Agency pay him compensation for loss of income and 

emotional distress. 

Respondent’s contentions 

19. The Respondent contends that the application is not receivable ratione 

temporis. 

20. The Respondent requests that the Tribunal reject the application as non-

receivable. 
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Rejoinder 

21. By letter dated 17 July 2012, the Applicant submitted a rejoinder outlining 

why his appeal should not be dismissed as time-barred. The Applicant states that, 

“[e]ven considering that the initial time limit was supposed to end by 27 July 

2009”: 

(i)   the case was “reopened” by the A/DUA/L’s 18 August 2009 letter which 
“constitutes a warrant for extension of the time limits”; 
 
(ii) the legal opinion expressed in the letter from the A/DUA/L cannot be 
contradicted now, by stating that the time limit had already finished; 
 
(iii) he did not receive the A/DUA/L’s 18 August 2009 letter until 5 October 
2009 and his receipt of the letter “newly” opened his case; 
 
(v) the time limit had already exceeded before the letter of 18 August 2009 
had been written; 
 
(vi) the Respondent failed to mention the report the Applicant presented on 29 
April 2009 to the project manager of NMU, which constitutes a cornerstone in 
his case; 
 
(vii) in his amended reply, the Respondent omitted the letter that the 
Applicant sent to the Commissioner-General, which was present in the 
original reply at Annex 5; 
 
(viii) the Respondent attached a different Letter of Appointment than the one 
signed by the Applicant, however stating that the main difference is the salary. 
 

In the interest of fairness and comprehensibility, the Tribunal will briefly address 

the Applicant’s rejoinder, however, noting that it will not as a general rule review 

additional claims that are not relevant to the discretionary administrative decision 

under review. 

Considerations 

Main Issue 

Is the application receivable? 

22. Article 5 of the Rules of Procedure of the UNRWA Dispute Tribunal 

stipulates that the Tribunal may determine, on its own initiative, that summary 
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judgment is appropriate. This may happen when there is no dispute as to the 

material facts and judgment is restricted to a matter of law. The crucial question in 

this case – whether the application is receivable – is such a matter of law. 

 

Receivability of request for administrative review 

23. Former Area Staff Rule 111.3, in force at the time of the facts, provides 

that: 

1. A staff member who wishes to appeal under the terms of staff 
regulation 11.1, shall as a first step, address a letter to the Agency’s 
administration requesting that the administrative decision concerned, 
or the disciplinary action, be reviewed, and setting out his/her reasons 
for this request. 

2. This letter shall be sent within thirty days from the date on which 
the staff member receives written notification of the decision in 
question, and shall be addressed: 

(A) […] 

(B) in the case of staff members of Field Offices, to the 
UNRWA Field Office Director in charge of the Field 
Office [emphasis added]. 

24. Looking at the record, it appears to the Tribunal that the Applicant has not 

complied with the mandatory procedures of former Area Staff Rule 111.3 in 

regard to request for administrative review. The former rule required: (i) that a 

request for administrative review be made within 30 days of receipt of the written 

notification of the decision in question and (ii) the request be addressed to the 

relevant Director. The Tribunal notes that the Applicant never sent a request for 

administrative review to the Field Office Director in charge of Lebanon. Instead, 

upon receiving the letter of termination on 25 May 2009, the Applicant responded 

by email dated 27 May 2009, to the Commissioner-General. While the 

Respondent in his reply noted “though this request did not comply strictly with 

the terms of former Area Staff Rule 111.3 because it was not addressed to the 

relevant Field Office Director, it was clearly a request for review of the 

administrative decision to terminate the Applicant’s employment”, the Tribunal is 
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of a different opinion. The Agency’s regulatory framework is of a prescriptive 

nature and therefore staff members are required to follow the Regulations, Rules 

and other issuances of the Agency exactly as set out. In the case at bar, although 

the Applicant’s 27 May 2009 letter in substance appears to be a request for 

administrative review, he nevertheless sent it to the wrong person. Moreover, on 1 

June 2009, the FAO/L wrote to the Applicant stating: 

I understand that you wrote directly to the Commissioner-General 
with regard to the decision to terminate your contract. Please note 
that in accordance with Staff Rules and Regulations, a staff 
member may, within 30 days from the date on which he/she 
received written notification of the decision/action in question, 
write to the Field Office Director requesting the Agency’s 
decision/action be reviewed. 

25. However, the Applicant still did not submit a request for administrative 

review to the proper person3.  While the Applicant may argue that the “warning” 

letter from his private counsel, dated 2 July 2009 sent to the A/DUA/L, suffices as 

a request for administrative review, the Tribunal notes that such letter, even if it 

would have complied with the procedure in form and content4, was nevertheless 

submitted beyond the prescribed 30 day time limit5.   

26. The United Nations Appeals Tribunal has affirmed that the United Nations 

Dispute Tribunal does not have jurisdiction ratione materiae over complaints that 

were not subject to administrative review or management evaluation, where 

administrative review was a mandatory step under the relevant staff rules, 

Crichlow 2010-UNAT-035, and further that this preliminary step must be 

exhausted before the jurisdiction of the United Nations Dispute Tribunal can be 

invoked, Planas 2010-UNAT-049.  

27. While under the former system the JAB could waive time limits if  

exceptional circumstances were found6, the jurisprudence of the former United 

                                                 
3 The Tribunal notes that the FAO/L also attached the relevant Regulations, Rules and the appeal 

form.  
4 The Tribunal notes the letter was rejected by the A/DUA/L for its form and content in his 18 

August 2009 response letter to the Applicant.  
5 The Tribunal notes that the 30-day time limit for administrative review had already expired by 

that date (25 June 2009) and therefore the Applicant was time-barred from filing an appeal. 
6 The Tribunal notes none of which are found in the case at bar. 
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Nations Administrative Tribunal (“UN Administrative Tribunal”) also gave the 

Respondent the ability to waive the requirements for administrative review7. In 

Judgment No. 905, El-Far (1998), the UN Administrative Tribunal in  paragraph 

III, held that:  

Administrative review under the UNRWA Area Staff Rules is not a 
mere embellishment or option. It is an integral part of internal 
procedures and the rules require that it be exhausted. The Staff 
Rules make administrative review an obligatory internal procedure, 
and not an optional one nor one that can be waived, except by the 
Respondent (emphasis added).  

 

28. Given that the Respondent did not present an argument on the receivability 

of the Applicant’s 27 May 2009 email to the Commissioner-General, but instead 

noted “though this request did not comply strictly with the terms of former Area 

Staff Rule 111.3… it was clearly a request for review of the administrative 

decision to terminate the Applicant’s employment”, it is the Tribunal’s view that 

the Respondent’s words constitute an implicit waiver of the requirement of 

administrative review. Accordingly, the Tribunal acknowledges the Respondent’s 

implied waiver and will continue its analysis.  

Receivability on filing the appeal 

29. Looking at the record, the Tribunal notes that in addition to his failure to 

follow the procedures for administrative review, the Applicant also did not 

comply with the time limits to file an appeal before the JAB. For the sake of 

clarity for the Applicant, the Tribunal recalls the chronology of events: 

- by email to the Commissioner-General dated 27 May 2009, the 

Applicant, according to the Respondent, in effect requested 

administrative review of the decision to terminate his fixed-term 

appointment; 

                                                 
7 Noting that the former United Nations Administrative Tribunal jurisprudence is now persuasive 

law.  
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- as per above Area Staff Rule 111.3, paragraph 3, the latest date on 

which the Applicant could submit his appeal was 27 July 2009; 

- however, the Applicant did not file his appeal to the JAB until 7 

October 2009, i.e. four months and ten days past the deadline. 

30. The Applicant contends that the time delay in submitting his appeal was 

due to his legal representative not receiving the 18 August 2009 letter from the 

Agency until 5 October 2009. The Tribunal notes that the Applicant has not 

presented any evidence supporting this allegation. However, even if the Tribunal 

were to give credence to this contention, the Tribunal nevertheless finds it 

irrelevant since the Applicant should have filed his appeal on 27 July 2009 at the 

latest, in other words three weeks prior to the 18 August 2009 letter from the 

A/DUA/L.  

31. The Tribunal is at a loss to understand why the A/DUA/L would reply to 

the Applicant and summarise the procedures of the JAB, after the time limit for 

the appeals process had already expired. The Tribunal notes with dismay that a 

senior manager, in a post as important as A/DUA/L, would not understand the 

Agency’s Regulations and Rules which he is required and expected to observe and 

implement, let alone give erroneous advice to a staff member regarding the timing 

of the appeals procedures. This clearly confused the Applicant as noted in his 

rejoinder that the A/DUAL’s 18 August 2009 letter “constitutes a warrant for 

extension of the time limits” and therefore “reopened” his case. The Applicant is 

reminded that he has no competence to determine what constitutes an extension of 

the time limits, and he cannot interpret or bend the Regulations and Rules to suit 

his interests. Once a decision is made by the Administration, the time for initiating 

the appeals process begins to run and any further correspondence on the issue will 

not normally stop the time from running, as held by the former United Nations 

Administrative Tribunal in Judgment No. 1211, Muigai (2004).  

32. The United Nations Appeals Tribunal has consistently reaffirmed the 

importance of observing the time limits prescribed for the various stages of the 

appeal process, noting that time limits are of utmost importance for ensuring the 
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smooth functioning of any administration and must be interpreted restrictively, 

Mezoui 2010-UNAT-043. 

33. Former Area Staff Rule 111.3, paragraph 4, provides that the JAB may, in 

its discretion, waive the time limits in former Area Staff Rule 111.3 only in 

exceptional circumstances. However, the burden is on the Applicant to 

demonstrate that he was prevented from lodging his appeal in time due to “serious 

reasons” or because of “circumstances beyond [his] control”, as held by the 

United Nations Appeals Tribunal in Diagne et al. 2010-UNAT-067. 

34. In the case at bar, the Tribunal finds that the Applicant has failed to 

demonstrate that he was prevented from submitting his application in time due to 

“serious reasons” or to “circumstances beyond [his] control”. 

35. Indeed, the Applicant has not provided any evidence - convincing or 

otherwise - in support of his claim that his legal representative did not receive 

until 5 October 2009 the Agency’s letter of 18 August 2009. The Applicant makes 

allegations but does not provide any evidence in support of his allegations. The 

Tribunal would like to remind the Applicant that, in order for the Tribunal to 

consider any allegation, by either side, documentary evidence is required. The 

Tribunal will not take into account mere statements by the parties, as they do not 

constitute probative evidence. The Applicant is also advised that references to 

“UNRWAs [sic] actions and official statements under rule of law principles”, 

mentioned in his rejoinder of 17 July 2012 and quoted in paragraph 21 above, are 

vague and irrelevant and cannot be given any weight by the Tribunal.  

36. The Tribunal finds that the Applicant has failed to comply with the time 

limits as set out in former Area Staff Rule 111.3 and has failed to demonstrate that 

the delay in filing his appeal was due to serious reasons or to circumstances 

beyond his control. 

Submission by the Respondent that require additional explanation 

37. In his rejoinder of 17 July 2012, the Applicant alleges that the Respondent, 

in his reply, submitted a different Letter of Appointment than the one signed by 
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the Applicant. As evidence of this the Applicant attached a jpeg8 of the purported 

genuine Letter of Appointment. The Tribunal notes that there are three 

inconsistencies in the two letters: (i) the Band of the position; (ii) the salary; and 

(iii) the signature. In the Letter of Appointment produced by the Applicant, the 

Band is listed as E/4, the salary is 3,586,135 L.L and the letter is signed by both 

the Applicant and the Agency (FAO/L for the Field Office Director). On the other 

hand, the Letter of Appointment submitted by the Respondent states the Band is 

E/3, the salary is 2,961,875 L.L and it is not signed by the Applicant. The 

Tribunal notes that both documents are undated. While the Tribunal finds this 

issue immaterial to the case at hand, it nevertheless feels compelled to comment 

as the Tribunal does not understand why the Respondent would rely on a Letter of 

Appointment that was not signed by the Applicant. Would this not just be a copy 

of a draft Letter of Appointment as the original would have been signed (in 

duplicate) by the Applicant, one copy being submitted to the Agency for its 

records and the other retained by the Applicant9? The Tribunal understands that 

perhaps one of the original signed documents is filed in an archive somewhere, 

however for the Respondent to reference an unsigned copy as the actual Letter of 

Appointment is unacceptable. Moreover, if the submission was an inadvertent 

oversight, why would the Respondent not make efforts to either explain or  correct 

the error when the issue was raised by the Applicant? If the above was a single 

mistake, the Tribunal could say something like mistakes can happen to anyone but 

such is not the case as there is an additional unexplained circumstance concerning 

the A/DUA/L’s 18 August 2009 letter.  

38. The Tribunal notes that there are three different copies of the A/DUA/L’s 

18 August 2009 letter10 in the file: two were submitted by the Applicant (one in 

Arabic, which bears the electronic signature of the A/DUA/L and one in English) 

under Annex 4 and another English version from the Respondent under Annex 11. 

It appears to the Tribunal as verified by its linguist, that the Arabic version found 

                                                 
8 A digital photo taken with what appears to be a camera phone or other digital device. The 

Tribunal notes that the Applicant did not submit a hard copy, i.e. a scan or fax of the actual 
document.  

9   Much like the one submitted by the Applicant as an attachment to his rejoinder.  
10 It was in this letter where the A/DUA/L informed the Applicant’s legal representative about the 

procedure for requesting administrative review and filing an appeal.  
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in the Applicant’s Annex 4 is the source document and the two English versions 

are translations. By email on 8 September 2012, the Tribunal’s linguist confirmed 

that “the document entitled “Annex 4” and not Annex 11” is indeed the correct 

English translation of the Arabic document in question. Accordingly, it is clear 

that the two English versions were translated by two different people (none of 

whom was from the Tribunal) as different terminology is used. Specifically noting 

that Annex 11 which was supplied by the Respondent, has the name typed “Rojey 

Dafias” where a signature should appear. The Tribunal understands this to mean 

“Roger Davies” as Mr. Davies was indeed the A/DUA/L at the time in question.  

The Tribunal finds the Respondent’s failure to disclose that the original letter was 

written in Arabic and that the submission of Annex 11 was in fact a translation is 

unacceptable. The Tribunal requests that if similar circumstances occur in the 

future the Respondent provide a brief account or footnote explaining the 

submission, i.e., that such is a translation (and attaching the original) or that the 

original document could not be obtained, in order to avoid future confusion. 

39. The Tribunal determines that the application is not receivable because it is 

time-barred. Consequently, the Tribunal will not examine the merits of the case. 

Conclusion 

40. Given the above, the application is dismissed. 

                                           (Signed) 
      Judge Bana Barazi 

     
    Dated this 10th day of September 2012 

         
 
 
 
 
Entered in the Register on this 10th day of September 2012 
 
__________(Signed)______________________     
  
Laurie McNabb, Registrar, UNRWA DT, Amman 


