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Introduction 

1. This is a judgment on the remedy to which the Applicant is entitled to 

following Judgment No. 37, issued on 15 August 2012, finding in his favour. The 

Tribunal gave the parties time to explore the possibility of a mutually satisfactory 

settlement in regard to remedy. Although positive steps were taken by both parties 

to attempt to reach a compromise agreement, they were unable to do so. 

Accordingly, a hearing was held on 17 September 2012 to deal with the various 

heads of claim put forward by the Applicant, who gave evidence. He was cross-

examined by Ms. Thea Lim, for the Respondent. In the course of the hearing 

significant progress was made in relation to a number of the claims. However, it 

was not possible to reach a definitive conclusion. Accordingly, the parties were 

given leave to file written submissions. The Tribunal wishes to thank the 

Applicant, who is self-represented, and Ms. Thea Lim for their assistance. 

Heads of claim  

2. It is common ground that the damages being sought by the Applicant 

comprise the following heads: 

(a) Loss of income; 

(b) Loss of Provident Fund payments, including interest; 

(c) Cash in lieu of annual leave; 

(d) Medical costs in respect of a surgery in October 2010; 

(e) Amendment of entry on duty from April 2011 to April 2005 such 

that the Applicant’s service with the Agency would be continuous; 

(f) Addition of steps retroactively; 

(g) Letter of apology from UNRWA administration; 

(h) Reservation of a post in Beqaa to which the Applicant will be 

transferred; and 

(i) Moral damages.  

The Law 

3. The Statute of the Tribunal, as set out in Area Staff Regulation 11.3, 

provides at Article 10(5): 
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As part of its judgment, the Dispute Tribunal may order one or 

both of the following: 

 

(a) Recission of the contested administrative decision or 

specific performance, provided that, where the contested 

administrative decision concerns appointment, promotion 

or termination, the Dispute Tribunal shall also set an 

amount of compensation that the respondent may elect to 

pay as an alternative to the recission of the contested 

administrative decision or specific performance ordered, 

subject to sub-paragraph (b) of the present paragraph; 

 

(b) Compensation, which shall normally not exceed the 

equivalent of two years’ net base salary of the applicant. 

The Dispute Tribunal may, however, in exceptional cases 

order the payment of a higher compensation and shall 

provide the reasons for that decision.  

4. The Appeals Tribunal has consistently held that compensation must be set 

by the UNDT following a principled approach on a case-by-case basis, Mezoui, 

2012-UNAT-220. Damages may only be awarded to compensate for negative 

effects of a proven breach and the award should be proportionate to the 

established harm suffered by the Applicant, Crichlow, 2010-UNAT-035. The 

purpose of compensation is to place the staff member in the same position he or 

she would have been in had the Organization complied with its contractual 

obligations, Warren 2010-UNAT-059. 

5. Moral damages may not be awarded without specific evidence supporting 

the award, Zhouk, 2012-UNAT-224. The Dispute Tribunal Judge is best placed to 

assess from the evidence, records or otherwise whether “particular circumstances” 

exist such as to give rise to a claim for moral damages, Cienewicz, 2012-UNAT-

232. 

6. Article 10(5) appears to limit the total of all compensation ordered under 

subparagraphs (a), (b), or both, to the equivalent of two years’ net base salary of 

the Applicant, unless higher compensation is warranted and reasons are given to 

explain what makes the case exceptional, Mmata, 2010-UNAT-092. Article 

10(5)(b) of the Statute does not require a formulaic articulation of aggravating 

factors; rather it requires evidence of aggravating factors which warrant higher 

compensation, Mmata, 2010-UNAT-092. 
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Considerations  

7. The Tribunal will now consider each of the heads of claim, indicating to 

what extent there is agreement between the parties and identifying briefly any 

areas of disagreement together with the Tribunal's decision. The objective of the 

Tribunal's award is that the Applicant should be put back in the position he would 

have been in but for the Respondent's decision to terminate his employment. It 

should be noted that the Applicant is now employed by the Respondent as Head 

Storekeeper “A”, Lebanon with effect from 1 April 2011. 

A.  Loss of Income 

8. At the hearing it was thought that, had the Applicant's employment 

continued from 1 March 2009 to 1 April 2011 when he was re-employed by the 

Agency, he would have earned USD 25,675. The Applicant indicated that he 

would not know the precise figures but that it seemed about right. Ms. Lim 

indicated that she that she would double-check the figures. Having done so the 

Respondent has provided evidence to support their calculation as USD 24,252. It 

was common ground that in this period the Applicant held various daily paid 

contracts with the Agency. His total earnings from these contracts was USD 

17,207. This sum is to be deducted from his total loss of earnings.   

9. In his submission the Applicant assesses his loss of income as USD 

13,708. He relies on the same written evidence provided by the Respondent. The 

basis of the Applicant’s calculations has not been spelt out. In the circumstances 

the Tribunal will accept the Respondent’s calculations but will give the Applicant 

leave to ask for a review, if appropriate, in relation solely to the difference 

between his calculations and that of the Respondent. The underlying principle is 

that the Applicant is to be fully compensated for loss of earnings and benefits 

during this period. It is a matter of mathematical computation on the facts. 

10. It is ordered that the Applicant be compensated in the sum of USD 

7,045 for loss of income between 1 March 2009 and 1 April 2011. 
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B. Loss of Provident Fund payments including interest thereon 

11. When the Applicant was separated from the Agency on 28 February 2009 

he elected to have his Provident Fund benefits paid to him as a lump sum. Had the 

Applicant continued in employment he would have made payments in the sum of 

USD 1,796, based on 7.5% of his base salary plus the interim emergency 

allowance. The Agency's contribution would have been USD 3,592. 

12. It is ordered by consent that the Applicant be reinstated in the 

Provident Fund into which he would make payment in the sum of USD 1,796 

with the Respondent contributing the sum of USD 3,592. 

C. Cash in lieu of annual leave 

13. At the hearing it was pointed out to the Applicant that his claim for 

payment in respect of annual leave not taken was mistaken given the fact that had 

he remained in employment he would have been entitled to take paid annual 

leave. He is being put back in the position he would have been but for the 

unlawful termination. Since he has been fully compensated for loss of earnings his 

paid annual leave would be subsumed by the award made. 

14. It is ordered that the claim in respect of annual leave is refused. 

D. Medical expenses in respect of surgery in 2010  

15. By consent the Applicant’s claim for medical expenses is allowed subject 

to two conditions. To be entitled to reimbursement for this expense he must re-

enter the group medical insurance plan for the period 1 March 2009 to 1 April 

2011 by payment in the sum of USD 788. He must also produce the appropriate 

invoices and receipts. 

E. Amendment of entry on duty so that the Applicant's employment with the 

Agency would be deemed continuous 

16. The Respondent does not contest this claim.  
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17. It is ordered by consent that the Applicant’s employment be deemed 

continuous thereby conferring on him the benefits that accrue from such 

continuity of employment. 

F. Addition of steps retroactively 

18. The Tribunal accepts the Respondent’s explanation contained in annex 1, 

page 1 of its submission on remedies in that when the Applicant separated from 

the Agency on 28 February 2009 he was at grade 9, step 4. The post that he was 

seeking to be transferred to was a post at grade 6. Had he been transferred he 

would have been classified at grade 6, step 9 because of salary protection. By 

2011, he would have been at grade 6, step 11. When he was promoted to Head 

Storekeeper at grade 9 on 1 April 2011, the promotion formula applied to him 

would have placed him at grade 9, step 8. 

19. It is ordered by consent that the Applicant be placed at the 

appropriate grade and step. 

G. Letter of apology 

20. The Tribunal explained to the Applicant at the hearing on remedies that it 

did not consider it appropriate to order the Agency to apologise to him. It is in the 

very nature of an apology that it has to be voluntary. To order someone to 

apologise is in the Tribunal's view a pointless exercise. Whilst the Tribunal would 

encourage a party to apologise in appropriate circumstances, it would not be a 

proper exercise of the Tribunal's powers to order them to do so. 

21. It is ordered that the Applicant’s request for an apology from the 

Agency be refused. 

H. Reservation of a post in Beqaa 

22. The Tribunal notes that it has always been the Applicant's intention to 

obtain an appointment in Beqaa area where he lives. He currently spends 
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approximately three hours a day travelling to and from the Lebanon Field Office. 

In winter the journey takes longer. 

23.  The Respondent argues that the Applicant has not made out a case 

supporting his claim for an entitlement to a transfer to Beqaa, adding that of the 

16 or 17 applications he made for employment with UNRWA in the period 1 

March 2009 to 8 January 2011, only three of them were located in Beqaa.  

24. The Applicant admits that this is so but explains that Beqaa is a small area 

with a limited number of five suitable posts for which he would be eligible, with 

vacancies arising only rarely. When his appointment was terminated he was 

desperate to obtain employment and was seeking any fixed-term post rather than 

restricting himself to the Beqaa area. The Tribunal is persuaded by the 

Applicant’s explanation and reminds itself that the transfer that he was seeking, 

and which was not granted, was in the Beqaa area. 

25. It is ordered that the Respondent is to offer to the Applicant the 

opportunity of a transfer to the next available and suitable vacancy in the 

Beqaa area. 

I. Moral damages 

26. The Tribunal indicated in its Judgment No. 37 that it was prepared to 

consider making an appropriate award as moral damages for the distress suffered 

by the Applicant as a consequence of the way in which he had been treated. At the 

hearing on remedies the parties were unable to agree on whether an award should 

be made in respect of moral damages and if so what the appropriate amount 

should be. 

27.  In his submissions the Applicant referred to his response to Order No. 39, 

in which he stated that although he had been employed in four different posts 

since his separation from service, he felt “defeated, under stress and feeling 

insecurely(sic) and instable(sic)” in his job, which was not a fixed-term post. He 

added that there were times that he had been without work and was in fear as to 

the length of such unemployment bearing in mind his financial commitments and 
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his family commitments. He had applied for approximately 16 jobs and after 

going through the recruitment process he felt that his dreams had vanished. He felt 

defeated and his stress levels increased. 

28. It is the Respondent's case that it is not appropriate to award moral 

damages given that the Applicant was employed with the Agency almost 

continuously throughout the period of the ongoing breach from 1 March 2009 to 1 

April 2011. They add that there were only three breaks in service: of 18 calendar 

days in March 2009, 15 days in September 2009 and 19 days in October 2009. In 

addition the Respondent relies on the Applicant's evidence that apart from 

submitting applications for employment with the Agency he did not seek any 

other work and that he contemplated setting up a business but did not make any 

positive steps in that direction.  

29. These arguments are not really related to the issue of moral damages but to 

the question whether the Applicant took such steps as were reasonable to mitigate 

his loss.  

30. Finally the Respondent submits that the Applicant did not suffer distress 

and was content to continue working with UNRWA, albeit on a daily paid 

contract, until he obtained a more permanent position. In the alternative the 

Respondent submits that if the Tribunal considers it appropriate to make an award 

for moral damages this should be in the amount of one month net base salary at 

grade 9. 

31. A proper assessment of an award for moral damages should follow the 

following steps: 

(i) There should be a finding as to whether or not the Applicant did in 

fact suffer such damage. 

(ii) If he did not, there would be no basis for such an award. 

(iii) If he did, it will be important for the Tribunal to make a factual 

determination of the level of damage, bearing in mind that feelings 

of upset, stress, anxiety, psychological damage and all such 
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components that either singly or cumulatively make up what has 

been referred to as “moral damages” are at varying levels of severity. 

At one end of the continuum lies a minimal level and at the other end 

a level of extreme severity. Between these two extremes is the 

appropriate level and the task of determining this level is properly 

entrusted to the Tribunal which has seen or has heard the individual 

giving evidence and describing his feelings and emotional state. 

(iv) The Tribunal has to be satisfied that the damage as described was 

attributable to action taken by the Respondent. 

(v) Where the unlawful act was performed maliciously or was high-

handed and without due regard for the legitimate concerns and 

feelings of the staff member it is bound to have aggravated the 

feelings of distress and will accordingly attract a higher award. 

(vi) The Tribunal has to take into account that the assessment arrived at 

should be appropriate for the harm suffered. To award a paltry sum 

will discredit the policy underlying such awards as will an excessive 

award. Accordingly the Tribunal has to bear in mind the principle of 

appropriateness and proportionality. 

(vii) Finally, the Tribunal will remind itself that it has no power to award 

exemplary or punitive damages and that the award must be truly 

compensatory. 

32. Applying these principles to the instant case the Tribunal’s findings in the 

judgment on liability indicate that an explicit promise made to the Applicant was 

broken without any consideration being given to the legitimate feelings and 

expectations of the Applicant. He was extremely upset, as he has described, and 

such feelings were not disproportionate to the harm suffered. 

33. It is ordered that the Respondent pay to the Applicant the sum of USD 

5,000 as moral damages. 
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Conclusion 

34. The above sums are to be paid by the Respondent within 60 days from the 

date this Judgment becomes executable, during which period interest at the US 

Prime Rate applicable as at that date shall apply. If the sum is not paid within the 

60-day period, an additional five per cent shall be added to the US Prime Rate 

until the date of payment. 

 

 

                                 (Signed)  

      

                                   Judge Goolam Meeran 

 Dated this 30
th

 day of September 2012 

 

 

 

Entered in the Register on this 1
st
 day of October 2012 

 

 

  (Signed)       

 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 

                            

 

 

 


