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Introduction 

1. This is an application by Ali Qur'an1 (the "Applicant") against the decision 

of the United Nations Relief and Works Agency for Palestine Refugees in the 

Near East, also known as UNRWA (the “Respondent”), to terminate his 

appointment in the interest of the Agency. 

2. Pursuant to General Assembly Resolution 63/253 of 24 December 2008, 

the Joint Appeals Board ("JAB") was abolished as of 1 July 2009. Effective 1 

June 2010, as set out in Area Staff Regulation 11.1, the Agency established the 

UNRWA Dispute Tribunal (the “Tribunal”) and all appeals pending with the JAB 

on the date of its abolition, including this application, were transferred to the 

Tribunal. 

3. As a transitional measure, Article 2, paragraph 5 of the Statute of the 

Tribunal provides that the Tribunal shall be competent to hear and pass judgment 

on cases filed prior to the establishment of the Tribunal and in respect of which no 

report of the JAB has been submitted to the Commissioner-General. 

Facts 

4. On 1 January 2002, the Applicant entered the service of the Agency as a 

Sanitation Labourer, Level 1A, Step 01, at Balata Camp in the Nablus Area. He 

was offered a fixed-term appointment expiring on 31 December 2003. The 

Applicant's appointment was further extended to 31 December 2005. On 14 

December 2005, his fixed-term appointment was renewed until 31 December 

2008. 

5. On 18 January 2008, the Applicant was arrested in Balata Camp by the 

Israeli Defence Forces for allegedly harbouring wanted activists of the Shuhada 

Al-Aqsa Brigade. 

                                                 
1 According to his letter of appointment, the Applicant's name is Ali Mohd Ali Qur'an. The 
Tribunal notes that the Respondent refers to him as Ali Qur'any.  
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6. Effective 18 January 2008, the Applicant was placed on Special Leave 

with Full Pay. 

7. By letter dated 21 January 2008 to the Israeli Ministry of Defence, the 

Director of UNRWA Operations, West Bank ("DUO/WB") inquired about the 

charges against the Applicant and requested that the Agency be given access to all 

of the requisite information regarding the reasons for the detention of, as well as 

access to, the Applicant so it could apprise itself of the grounds of the detention 

and "whether the charge(s), if any, … arise(s) from his official duties, and whether 

the facts constitute sufficient reason for applying disciplinary or other measures 

against him". The Israeli Ministry of Defence did not reply to the DUO/WB’s 

request. 

8. On 7 February 2008, the Applicant was indicted by an Israeli Military 

Court in the Occupied Territories (Samaria) ("Israeli Military Court") for the 

offence of "[h]arboring a criminal, a crime under Section 57 of the Order with 

respect to Security Provisions". 

9. On 27 May 2008, the Applicant was convicted, on the basis of his own 

guilty plea, of the offence of "provision of refuge" contrary to "Section 57 of the 

Order with respect to Security Provisions". The judgment of the Israeli Military 

Court reads inter alia as follows: 

The Honorable Court reads out the charge sheet to the Defendant. 

Defense Attorney: The Defendant understands the amended charge 
sheet and admits thereto within the confines of the plea bargain. 

Defendant: I confirm the words of my attorney and admit the 
contents of the amended charge sheet. 

* * * 

Verdict 

The Defendant [the Applicant] has been convicted in accordance 
with his own admission of one offense concerning the provision of 
refuge since on one occasion he provided accommodation to armed 
wanted men in his home. 
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The parties have settled on a plea bargain to the effect that I was 
requested to impose on the Defendant 7 months' imprisonment to 
be served in practice along with a monetary fine and a suspended 
sentence. 

Subsequent to having examined the nature of the offense attributed 
to the Defendant and in light of the fact that this is the first time the 
Defendant has encountered the law, and in view of his relatively 
older age and his being a family man, I believe that the plea 
bargain should be respected. 

Accordingly, I hereby sentence the Defendant to the following 
penalties: 

a) Seven months imprisonment to be served in practice from the 
date of his arrest… 

b) A fine in the amount of NIS 2,000 or a month's imprisonment 
in lieu thereof… 

c) Seven months suspended sentence on condition that for 2 years 
from the date of his departure from jail he shall not commit an 
offense regarding the provision of refugee or perform a service 
for a prohibited association. 

10. On 3 July 2008, the Applicant was released from detention. 

11. In July 2008, the Nablus Area Officer ("NAO"), on behalf of the Legal 

Consultant/West Bank ("LC/WB"), contacted the Applicant on two occasions to 

request from him information concerning his detention and release. The Applicant 

confirmed that he had no official documents in this respect.  

12. In August 2008, the Applicant provided to the NAO a certificate of the 

International Committee of the Red Cross confirming the period of his detention, 

i.e. from 18 January 2008 to 3 July 2008. 

13. By an undated letter, which was received on 25 August 2008 by the 

Department of Legal Affairs, West Bank, the Applicant informed the DUO/WB of 

the circumstances of his arrest and detention as follows: 

… my house was besieged on 18 Jan 2008 by the Israeli soldiers. I 
did not recognize the reasons for the siege. I did not really know if 
there was one of the wanted activists staying on our roof. 
Accordingly, I and my son were arrested in Hiwara detention 
center for 15 days. Our case was transferred to Salim's Court. After 
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that, we were transferred to Majidoo's imprison (sic) where I spent 
six months. I was released based on the court judge of 3rd July 
2007 due to the lack of proofs (sic) on their accusations… 

14. In an undated letter addressed to "whom it may concern" and received by 

the Department of Legal Affairs, West Bank, on 5 September 2008, the 

Applicant's lawyer advised: 

[The Applicant] was accused of helping wanted activists. He was 
investigated and a bill of indictment was raised against him. He 
was released due to lack of evidence… 

15. By email dated 9 October 2008 to the NAO, the Field Legal Officer, West 

Bank ("FLO/WB") recommended that the Applicant's pay be temporarily stopped. 

The FLO/WB advised inter alia that: 

The policy of the Agency for staff who have served time in jail for 
three or more months is to not return them to work unless the 
Agency believes the staff member was not at fault. In order to 
make any assessment on whether Mr. Qurani was at fault we will 
need him to provide further information. 

16. By letter dated 14 October 2008, the Field Administration Officer, West 

Bank (“FAO/WB”) informed the Applicant that payment of his salary had been 

stopped until it could be determined by the Department of Legal Affairs that he 

was not at fault. 

17. On 18 November 2008, the Applicant's fixed-term appointment was 

extended until 31 December 2011. 

18. In March 2009, the NAO contacted the Applicant "for the last time" to 

request official documents concerning his detention and release but the Applicant 

insisted that he had no other documents.  

19. On 29 April 2009, the FLO/WB interviewed the Applicant in the presence 

of the Applicant's wife and brother. The transcript of the interview reads inter alia 

as follows: 

Q: The Agency has engaged in several attempts in getting from 
you the court documentation needed for properly assessing your 
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case. The documents provided are not sufficient to that effect. Did 
you try to get them from the Court? 

A: I don't have any more documents. I tried with the Court but I 
was refused access to those documents. 

Q: Did you try to get this documentation through your lawyer? 

A: I went to him and my lawyer said that he couldn't get it. 

Q: The only court document we were provided with is a copy of 
the indictment dated 7 February 2008. You were charged with the 
crime of harboring a criminal on numerous occasions, namely 
Ahmed Sebasra (sic) and other armed activists. Were you ever 
asked to assist or have you ever assisted the above mentioned 
individuals? 

A: I don't know this person. I was never asked to assist him or 
other people. 

Q: Was (sic) there in fact any wanted activists on your roof on 18 
January 2008? 

A: I don’t know. 

* * * 

Q: Were you informed of the charges against you? 

A: No. 

Q: Did you have a lawyer? When did you first meet him? 

A: The Prison Association Lawyer provided me with one when I 
was in Majiddo prison. 

* * * 

Q: Were you provided with a copy of the indictment? 

A: I had a copy but it was in Hebrew and was not translated to me 
by the lawyer or nobody else. 

Q: Do you understand Hebrew? 

A: No. 

Q: Were you provided with any supporting evidence for the 
charges brought against you? 

A: No, they never brought any evidence to prove the indictment. 

Q: Were you present in all Court hearings? And the lawyer? 

A: Yes, both of us were always present. 

Q: You affirm that you were released for lack of evidence after 6 
months imprisonment. Do you have any court document that can 
prove it? 

A: I don’t have any document to prove that. 

* * * 
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20. By letters dated 8 May 2009, 5 June 2009 and 20 July 2009 respectively to 

the Israeli Ministry of Defence, the FLO/WB requested Israeli Military Court 

documentation in respect of the Applicant's detention, including any final verdict, 

so that the Agency could assess whether the facts constituted any basis to apply 

disciplinary measures against the Applicant.  

21. According to a note for the record dated 28 May 2009, the Legal Assistant 

West Bank ("LA/WB") was informed, during a phone conversation, by the 

lawyer's father – allegedly also an advocate – that the Applicant had been 

convicted but that the LA/WB should not tell anybody because this would create a 

problem for him and his son. 

22. By facsimile dated 28 July 2009, the Israeli Ministry of Defence finally 

provided to the FLO/WB the Applicant's charge sheet and record of verdict.  

23. On 15 October 2009, the FLO/WB interviewed the Applicant in the 

presence of the Applicant's wife and brother. The transcript of the interview reads 

inter alia as follows: 

Q: You have informed us previously that you were detained and 
charged with harbouring a wanted person. Your evidence before us 
was that you were ultimately released because the authorities 
lacked any evidence against you. We have managed to locate a 
verdict in your case which indicates that you were in fact convicted 
and sentenced on the strength of a plea bargain. How do you 
explain this? 

A: When I was released the authorities told me I could go without 
any documents, including any judgment. 

Q: Does this mean that you were not aware of any judgment in 
your case? 

A: Yes. I was not aware of any judgment. 

Q: The protocol of the court indicates that on 27 May ([A]ugust in 
translation) (sic) 2008 you appeared before Major Ahsan Halabi, 
judge of the Military Court, and indicated that you entered into a 
plea bargain for the amended charges and that you admitted the 
contents of those charges. 

A: I have no idea what you are talking about. When I was in the 
court, my lawyer constantly told me to remain quiet. 

Q: We would like to show you a copy of the judgment in this case. 
It says that your lawyer and the prosecutor agreed to a penalty of 
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seven months imprisonment and a fine of NIS 2000. The Court 
agreed to this bargain. You were sentenced accordingly. Do you 
recognize this document? (Mr. Qurany was provided with a copy 
of the judgment) 

A: No. 

Q: According to these documents you were charged and convicted 
of harbouring a wanted person, by the name of Ahmad Sanakra. 
These documents say you agreed to these charges. Did you actually 
harbour Ahmad Sanakra? 

A: No 

* * * 

Q: The Agency's policy in respect of staff who have been detained 
for three months or more is that they should normally be 
terminated in the interest of the Agency, unless the Agency is of 
the opinion that the s/m was not at fault. You should appreciate 
that unless you are able to provide us with information surrounding 
the events in question (i.e. why you entered into the plea bargain, 
etc.) in all likelihood you will be terminated in the interest of the 
Agency. Do you understand this? 

A: Yes 

Q: Is there any information regarding this plea bargain and verdict 
you would like us to know? 

A: No, I don't have anything further. 

24. By memorandum dated 21 December 2009, the DUO/WB informed the 

Commissioner-General about the facts in connection with the arrest, detention and 

conviction of the Applicant by an Israeli Military Court. He also informed him 

about the attempts made by the Agency to obtain information from the Applicant 

in this regard. The DUO/WB recommended that the Applicant's contract be 

terminated in the interest of the Agency. 

25. On 22 December 2009, the Commissioner-General endorsed the 

recommendation of the DUO/WB. 

26. By letter dated 29 December 2009, the Officer-in-Charge of UNRWA 

Operations West Bank ("OiC/UO/WB") informed the Applicant that his 

employment would be terminated in the interest of the Agency effective 31 

December 2009. He stated inter alia that: 
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During the course of this review, you stated that you had been 
released due to lack of evidence against you, but were unable to 
provide relevant documentation to support this statement despite 
being requested to do so on numerous occasions between October 
2008 and May 2009. However, the Field was able to confirm that 
you had indeed been convicted on 27 May 2008 and sentenced to 
seven months' imprisonment. When you were presented with 
documentation to this effect, including documentation that you had 
agreed to the plea bargain agreement, you were unable to explain 
your previous testimony. 

* * * 

The Agency policy in respect of staff who are arrested, detained or 
brought to trial states that "… if a staff member is brought to trial 
and convicted and a prison sentence of more than three months is 
imposed, his appointment will normally be terminated in the 
interests of the Agency unless the facts of the case are such that the 
Agency considers that the staff member has not been at fault". Our 
review has been unable to assess whether the facts of your case are 
such that the Agency would consider you not to have been at fault. 

However, our investigation has concluded that you deliberately 
attempted to conceal the fact of your conviction from the Agency. 

* * * 

In view of both your conviction and sentence of more than three 
months and your action in violation of Area Staff Rules and 
Regulations, it is my decision to terminate your UNRWA service 
in the interest of the Agency, effective 31 December 2009. 

27. On 31 January 2010, the Applicant's employment was terminated by the 

Agency. 

28. By letter dated 10 January 2010 to the DUO/WB, the Applicant requested 

a decision review, which the Agency did not respond to.  

29. On 2 March 2010, the Applicant filed an appeal with the JAB. 

30. On 22 October 2012, the Applicant filed a motion for production of 

documents.  

31. On 11 November 2012, the Respondent filed his reply to the application. 
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32. On 15 November 2012, the Applicant submitted his observations to the 

Respondent's reply. 

33. On 4 December 2012, the Applicant's request for production of documents 

was addressed by the Tribunal, which noted, in an email, that the Applicant was 

already in possession of all relevant documents, as those were attached to the 

Respondent's reply. 

Applicant’s contentions  

34. The Applicant asserts no ground for relief in his application. However, in 

his request for review, the Applicant argued that he was arrested because one of 

the "wanted people escaped to [his] house" and that that happened against his will. 

In his observations to the Respondent's reply, the Applicant contends that he was 

misled by his attorney on the facts surrounding his conviction and that he does not 

understand Hebrew. 

35. The Applicant requests the Tribunal to rescind the Respondent’s decision 

to terminate his appointment and to order the Respondent to reinstate him. 

Respondent’s contentions 

36. The Respondent contends that the termination of the Applicant's 

employment was properly effected. 

37. The Respondent requests the Tribunal to dismiss the application. 

Considerations 

Preliminary issue 

38. As stated above, the Respondent submitted his reply on 11 November 

2012. In his reply to the application, the Respondent requested leave from the 

Tribunal to take part in the proceedings. In his observations, the Applicant 

objected to the Respondent's request.  
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39. Article 30 of the Rules gives the authority to the Tribunal to shorten or 

extend a time limit fixed by the Rules or waive any rule when the interests of 

justice so require. Pursuant to Article 14 of the Rules, the Tribunal may make any 

order or give any direction which appears to be appropriate for a fair and 

expeditious disposal of the case and to do justice to the parties. It is the Tribunal’s 

belief that submissions from both parties will better equip the Tribunal to render a 

fair and comprehensive judgment. Therefore, the Tribunal finds that it is in the 

interests of justice - and that it would be appropriate for a fair and expeditious 

disposal of the case, and would do justice to the parties - for the Tribunal to 

extend the time limit under Article 6 and accept the late filing of the Respondent’s 

reply. Therefore, the Tribunal accepts the Respondent’s reply. 

Main Issues 

Was the Respondent’s decision to terminate the Applicant's employment properly 

made? 

40. It is important to look at the legal and administrative framework applicable 

in the case at bar.  

41. Area Staff Regulation 1.4 provides in relevant part that: 

Staff members shall conduct themselves at all times in a manner 
befitting their status as employees of the Agency. They shall not 
engage in any activity that is incompatible with the proper 
discharge of their duties with the Agency. 

42. Area Staff Regulation 9.1 provides that: 

The Commissioner-General may at any time terminate the 
appointment of any staff member if, in his opinion, such action 
would be in the interest of the Agency.  

43. General Staff Circular No. 5/2007 in relation to Allegations and 

complaints procedures and protection against retaliation for reporting misconduct 

and cooperating with audits and investigations ("GSC No. 5/2007"), provides the 

following with regard to a duty to cooperation by the Agency's staff: 
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9. It is the duty of staff members to cooperate with duly authorized 
audits, inspections or investigations and any individual who 
cooperates in good faith with such an audit, inspection or 
investigation shall be protected against retaliation.  

44. The Agency Policy in respect of Staff who are arrested, detained or 

brought to trial ("Agency Detained Staff Policy") dated 1 February 1984, provides 

inter alia the following: 

Trial and Conviction of Staff 

If a staff member is brought to trial and convicted and a prison 
sentence of three months or more is imposed, his appointment will 
normally then be terminated in the interests [of] the Agency unless 
the facts of the case are such that the Agency considers that the 
staff member has not been at fault. The FOD concerned shall make 
a recommendation to the Commissioner-General taking into 
account the interests of the Agency and the facts of the case. 

Resumption of duty 

If a staff member is released without charge or trial and the 
information available to the Agency does not indicate any 
misconduct or improper activity on the part of the staff member, he 
shall normally be allowed to resume duty at the Field Office 
Director's discretion, with intimation to Headquarters. 

45. In the case at bar, after reviewing the documents provided by the Israeli 

Ministry of Defence as well as conducting interviews in the Applicant's case, the 

Respondent terminated the Applicant's appointment in the interest of the Agency 

under Staff Regulation 9.1. The Tribunal notes that, while Regulation 9.1 is 

typically invoked in light of misconduct and therefore coupled with Regulation 

10.2 and Rule 110.1, both found in Chapter X on Disciplinary Measures, such is 

not the case here. However, in circumstances where a staff member's employment 

is terminated in the interest of the Agency pursuant to Staff Regulation 9.1, as in 

the case at hand, the Tribunal takes guidance from the United Nations Appeals 

Tribunal in Haniya Judgment No. 2010-UNAT-024 which states: 

… where a termination of service is connected to any type of 
investigation of a staff member's possible misconduct, it must be 
reviewed as a disciplinary measure, because that is what it in 
reality is. 
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46. Accordingly, while recognising that disciplinary matters are within the 

broad discretionary authority of the Commissioner-General, when reviewing a 

decision to terminate a staff member's employment, the United Nations Appeals 

Tribunal will consider: (i) whether the facts on which the sanction is based have 

been established; (ii) whether the established facts qualify as misconduct; and (iii) 

whether the sanction imposed is proportionate to the offence. Noting, however, as 

held by the United Nations Appeals Tribunal in Abu Hamda 2010-UNAT-022: 

As a normal rule Courts/Tribunals do not interfere in the exercise 
of a discretionary authority unless there is evidence of illegality, 
irrationality and procedural impropriety. 

Have the facts on which the sanction was based been reasonably established? 

47. Looking at the record in the file, the Tribunal finds that the facts on which 

the sanction was based have been reasonably established. According to the letter 

dated 29 December 2009, the decision to terminate the Applicant's employment 

was based on (i) the Applicant's conviction and sentence for more than three 

months’ imprisonment, and (ii) the Applicant’s conduct by attempting to conceal 

the fact of his conviction to the Agency. 

(i) The Applicant’s conviction and sentence 

48.  First, in relation to the Applicant's conviction and sentence, the evidence 

shows that on 27 May 2008, he was convicted in accordance with his own 

admission, on a plea bargain, of the offence concerning "the provision of refuge 

since on one occasion he provided accommodation to armed wanted men in his 

house" (emphasis added). The Applicant was sentenced inter alia to seven 

months’ imprisonment to be served in practice from the date of his arrest, as 

stated in the verdict of the Israeli Military Court. The Applicant, who was arrested 

on 18 January 2008, was released from detention on 3 July 2008.  

49. The Tribunal notes that while the Applicant admitted the offence before 

the Israeli Military Court under a plea bargain2 according to the verdict of that 

                                                 
2 According to the Black's Law Dictionary, a plea bargain is a "negotiated agreement between a 
prosecutor and a criminal defendant whereby the defendant pleads guilty to a lesser offense or to 



  Case No.: UNRWA/DT/WBO/2010/33 

  Judgment No.: UNRWA/DT/2012/067 

 

Page 14 of 20 

Court, he denied it before the Agency and this Tribunal. The Tribunal points out 

the inconsistency in these two positions which the Applicant failed to explain. It is 

indeed clear to the Tribunal that the Applicant cannot plead innocent before this 

Tribunal, after having admitted being guilty of the same offence before the Israeli 

Military Court.  

50. The Applicant alleged that he was misled by his attorney on the facts 

surrounding his conviction and that he does not understand Hebrew. He also 

argued, during the interviews, that he did not have regular access to his lawyer 

and that his lawyer did not provide him with any information concerning the plea 

bargain, his conviction and release. In this respect, the Tribunal considers that it is 

not its role to establish whether or not the Applicant was misled by his lawyer or 

to assess the services provided by the latter to the Applicant. Rather, its role is to 

determine whether or not the facts on which the conviction and, thereafter, the 

termination of the Applicant's employment with the Agency were reasonably 

established. The verdict of the Israeli Military Court indicates that an interpreter 

was present to assist the parties during the hearing of 27 May 2008 and that the 

Applicant confirmed the statement of his lawyer and admitted the contents of the 

charge sheet.  

51. It is a well-known principle followed by the United Nations Appeals 

Tribunal that the party who alleges a fact bears the burden of proving its veracity 

(see Azzouni 2010-UNAT-081 and Hepworth 2011-UNAT-178). In the present 

case, the Applicant has not discharged this burden as he did not adduce 

convincing evidence establishing that he did not commit the offence.  

52. The Applicant failed to produce convincing evidence of his innocence 

apart from merely asserting, in his request for review, that he was arrested because 

"one of the wanted people escaped to [his] house" and that that happened against 

his will. The Tribunal also noted that during the interviews conducted by the 

Agency, the Applicant constantly argued that he did not commit the offence, that 

he was not informed about the charges against him and that he did not know about 

                                                                                                                                      
one of multiple charges in exchange for some concession by the prosecutor, [usually] a more 
lenient sentence or a dismissal of the other charges".   
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any plea bargain or judgment concerning his case. However, in light of the 

information contained in the verdict of the Israeli Military Court dated 27 May 

2008, the Applicant’s claim of innocence is not credible. As evidenced by the 

transcript of the verdict, the Applicant was read out the charge sheet and admitted 

its contents on the record. The Tribunal also wishes to highlight the fact that the 

Applicant never claimed that his admission was brought by undue pressure and 

notes that the Applicant did have a lawyer who represented him before the Israeli 

Military Court. Therefore, the Tribunal finds that the Applicant's arguments do 

not stand.  

53. The Tribunal also notes that while the Applicant was sentenced to seven 

months of imprisonment to be served from the date of his arrest, i.e. 18 January 

2008, he was released from detention on 3 July 2008, i.e. five months and a half 

following his detention. However, even if the Applicant was released before 

serving the full term of his sentence, this mere fact does not serve to establish that 

he was released due to lack of evidence against him, as he claims. The fact that 

the Applicant was sentenced to imprisonment for a period exceeding three months 

remains.  

(ii) The Applicant's attempts to conceal his conviction and sentence  

54. Second, in relation to the Applicant's alleged attempts to conceal his 

conviction and sentence to the Agency, the Tribunal notes, in particular, the 

following:  

- during his interview with the FLO/WB on 15 October 2009, the Applicant 

denied having knowledge of his conviction and the judgment issued 

concerning his case; 

- in his letter dated 25 August 2008 to the DUO/WB, the Applicant stated 

that he was "released due to lack of proofs on [his] accusations"; 

- in the Applicant's lawyer’s letter dated 5 September 2008 to "whom it may 

concern", the lawyer advised that the Applicant was "released due to lack 

of evidence". 
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55. The record shows that the Agency contacted the Applicant on numerous 

occasions between July 2008 and March 2009 in order to obtain documentary 

information concerning his detention and conviction. The Applicant only provided 

to the Agency the certificate of the International Committee of the Red Cross and 

the letters indicated in paragraph 54 above. He claimed that he did not have any 

other documentation concerning his case. The record also shows that it took the 

Agency at least four attempts, between January 2008 and July 2009, to obtain 

documentation from the Israeli Ministry of Defence concerning the Applicant's 

detention and conviction. Bearing this situation in mind, the Tribunal finds that it 

has not been presented with evidence that the Applicant did have in his possession 

the required information and tried to conceal such documentation to the Agency, 

as the Respondent claims.  

56. However, putting aside whether or not the Applicant had in his possession 

all documentation concerning his detention and conviction, the Tribunal finds that 

the Applicant's conduct in general during the investigation demonstrates that he 

attempted to conceal his conviction from the Agency. Despite several attempts 

from the Agency to afford the Applicant an opportunity to explain the 

circumstances surrounding his detention and conviction, both the Applicant and 

his lawyer attempted to mislead the Agency by repeatedly asserting that the 

Applicant was released for lack of evidence. Furthermore, the Applicant failed to 

produce convincing evidence in this respect.  

57. The Respondent presented, as evidence of the Applicant's misleading 

conduct, a note for the file dated 28 May 2009 in which the LA/WB stated that he 

was informed by the lawyer's father - allegedly also an advocate - during a 

telephone conversation that the Applicant had been convicted but that the LA/WB 

should not tell anybody. In this regard, the Tribunal would like to recall that 

hearsay evidence does not have significant probative value. Furthermore, the 

lawyer's father was not the Applicant's counsel and it was completely 

inappropriate for him to comment on the Applicant's case. This evidence is 

therefore rejected. 
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Do the facts amount to misconduct? 

58. The Tribunal finds that the facts in the present case amount to misconduct 

by the Applicant. The evidence shows that the Applicant was indeed convicted 

and sentenced to more than three months of imprisonment and that he attempted 

to deliberately conceal the fact of his conviction from the Agency. 

59. First, in relation to the Applicant's conviction and sentence, the Agency 

Detained Staff Policy offers the Respondent the opportunity to assess the 

circumstances particular to a staff member when deciding whether or not to 

terminate his/her appointment. Indeed, in case of staff members having received a 

prison sentence of three months or more, the Agency Detained Staff Policy makes 

an exception and stipulates specifically "… unless the facts of the case are such 

that the Agency considers that the staff member has not been at fault. The FOD 

concerned shall make a recommendation to the Commissioner-General taking into 

consideration the interests of the Agency and the facts of the case". 

60. In the case at hand, the Tribunal finds that the Respondent took into 

consideration the facts and circumstances of the case when deciding to terminate 

the Applicant's appointment. The Agency was indeed unable to conclude that the 

Applicant had not been at fault. Suffice it to recall that the Applicant admitted the 

offence before the Israeli Military Court and that he failed to produce to the 

Agency any clear or convincing evidence in support of his alleged innocence.  

61. Second, in relation to the Applicant's alleged attempts to conceal his 

conviction and sentence from the Agency, the Tribunal finds that, in view of the 

evidence contained in the file, the Applicant made false statements and 

contravened Area Staff Regulation 1.4, which makes it incumbent upon staff 

members to conduct themselves at all times in a manner befitting their status as 

employees of the Agency. Furthermore, the Tribunal considers that the Applicant 

violated paragraph 9 of GSC No. 5/2007 since he did not cooperate with the 

Agency. The Applicant's explanations to the Agency in respect of his detention, 

including the denial of his conviction, resulted in a delay in the Agency assessing 

the facts of the case and thus applying the Agency Detained Staff Policy to effect 

either termination or reinstatement. 
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62. Noting that the “Administration is not required to prove its case beyond 

reasonable doubt”, as affirmed by the former United Nations Administrative 

Tribunal in Judgment No. 1022, Araim (2001), paragraph V, the Tribunal finds 

that the Respondent duly exercised his broad discretionary authority with regard 

to disciplinary matters. The Tribunal considers (i) that the facts in respect of both 

the Applicant's conduct, leading to a conviction and sentence by the Israeli 

Military Court, and the Applicant’s attempts to conceal his conviction to the 

Agency, reasonably established the Applicant’s failure to abide by the standards 

of conduct required and expected of him as a staff member of the Agency and, (ii) 

that these facts legally support the determination of misconduct.  

63. Accordingly, the Tribunal finds that in terminating the Applicant's 

appointment, the Respondent complied with the requirements of Area Staff 

Regulation 9.1 and with the Agency Detained Staff Policy. Furthermore, the 

Tribunal finds that the Applicant's conduct failed to adhere to Area Staff 

Regulation 1.4 and concludes that the contested administrative decision is in line 

with the Agency's regulatory framework.  

Was the sanction imposed proportionate to the offence? 

64. The Tribunal considers that the termination of the Applicant's appointment 

in the interest of the Agency was an appropriate discretionary administrative 

decision in line, in particular, with the Agency Detained Staff Policy. 

65. The Agency Detained Staff Policy provides that "[i]f a staff member is 

brought to trial and convicted and a prison sentence of three months or more is 

imposed, his appointment will normally then be terminated in the interests [of] the 

Agency unless the facts of the case are such that the Agency considers that the 

staff member has not been at fault". The Applicant was convicted and sentenced 

to seven months’ imprisonment by the Israeli Military Court. He admitted the 

offence before the Israeli Military Court and, following the Agency's investigation 

in relation to the Applicant's case, the Agency was unable to assess that the 

Applicant was not at fault. Furthermore, the Applicant did not cooperate with the 

investigation conducted by the Agency and deliberately attempted to conceal his 

conviction and sentence. The Tribunal thus considers that the decision to 
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terminate the Applicant's appointment in the interest of the Agency was 

reasonable and appropriate. It was neither disproportionate nor unwarranted as to 

amount to an injustice. 

Was the Respondent’s decision exercised arbitrarily, motivated by prejudice or 

flawed by procedural irregularity or error of law? 

66. The Tribunal must also consider whether the Respondent’s decision to 

terminate the Applicant's appointment was exercised arbitrarily or capriciously, 

was motivated by prejudice or other extraneous factors, or was flawed by 

procedural irregularity or error of law, as held in Assad 2010-UNAT-021.  

67. The record in the file indicates that the Applicant was confronted with the 

evidence brought against him and that he was accorded the opportunity to provide 

evidence in his favour. The record also shows that he was advised on several 

occasions about the Agency Detained Staff Policy before the Respondent’s 

decision to terminate his employment was made. Therefore, the Tribunal 

considers that the Applicant's due process right was respected. 

68. The Tribunal fails to see any improper motivation or procedural error in 

the case in hand, and is reminded of the jurisprudence of the former United 

Nations Administrative Tribunal Judgment No. 834, Kumar (1997) clearly stating 

that the Applicant bears the burden of proof and must produce convincing 

evidence that the contested decision was tainted by improper motivation or other 

extraneous factors. The Tribunal finds that the Applicant has failed to produce 

such evidence.  

Is there any legal basis to the relief sought by the Applicant? 

69. Considering that: 

(i) the facts on which the sanction was based have been reasonably 
established; 
 

(ii) the facts legally amount to misconduct; 
 

(iii) the Respondent’s decision to terminate the Applicant's 
appointment in the interest of the Agency was properly made; 
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(iv) the sanction imposed is not disproportionate to the offence; 

 
(v) the discretionary authority of the Respondent was not exercised 

arbitrarily, neither tainted by evidence of improper motivation 
nor flawed by procedural irregularities or error of law;  

 

the Tribunal finds that the relief sought by the Applicant has no basis in fact or in 

law. 

Conclusion 

70. Given all the above, the application is dismissed. 
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