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Introduction 

1. Mr. Tayseer Al Bustanji (the “Applicant”), a staff member at the United 

Nations Relief and Works Agency for Palestine Refugees in the Near East, also 

known as UNRWA (the “Respondent”), appealed UNRWA’s decision to issue 

him with a written censure and final warning for misconduct. 

Facts  

2. The Applicant commenced employment with the Agency on 1 July 1991 

as a Driver. At the time material to the application, the Applicant was a Driver at 

UNRWA Headquarters, Amman (“UNRWA HQ/A”). 

3. By email to the Director of Administrative Support (“DAS”) dated 31 May 

2012, the Travel and Visa Officer reported an altercation between the Applicant 

and another UNRWA driver (the “other driver”) at the drivers’ room at UNRWA 

HQ/A stating that the Applicant and the other driver had an unpleasant and violent 

altercation which resulted in the Applicant sustaining an injury, for which he 

received treatment at a hospital. 

4. By memorandum to the DAS dated 3 June 2012, the Chief, Safety and 

Security Division (C/SSD) noted that: 

… After the hospital visit [the Applicant] visited the local police 

station to file a report. 

That evening with mediation…apologies were made by [the other 

driver]…As a result of the mediation…both parties visited the 

police station where it is reported that they shook hands to confirm 

that they were both not pressing charges. 

*                    *                    * 

Given the occurrence of a violent staff on staff assault, within 

working hours and on an UNRWA premises, it is advised that the 

organization take a proportional response to this serious incident. It 

is notable that [the Applicant] has also stated that he expects the 

Agency to preserve his rights in this case.  
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Attached to the memorandum were original and translated statements from the 

Applicant, the other driver, and the two witnesses, as well as a medical report 

from a doctor at the hospital that the Applicant visited.  

5. In his statement the Applicant stated that the other driver had accused him 

of wrongdoing on a number of previous occasions and on this occasion they had a 

heated argument and the other driver threw a chair at him with the intention of 

causing him serious bodily harm. He sustained injury to his face and forehead 

near his right eye, the wound bled, and he fell down and fainted. 

6. The other driver recalled the incident as follows: 

A dispute arose between us because of a misunderstanding and 

excessive nervousness… [The Applicant] spitefully reviled me. He 

provoked me when he insulted me with foul language…In a fit of 

anger, I involuntarily pushed the chair towards my colleague. His 

forehead was slightly injured. Then, he threw a Nescafe mug at me 

and attacked me…  

7. Two witness provided statements which corroborated the accounts of the 

protagonists, including the heated exchange of abuse and insults and the fact that 

the Applicant threw a mug at the other driver. 

8. The preliminary medical report noted that the Applicant suffered a bruise 

above his right eyebrow and a 4cm contused wound, which required stitches to 

stop the bleeding.  

9. By letter to the Applicant dated 6 June 2012, the Director of Human 

Resources (“DHR”) summarized the witness statements before informing the 

Applicant that: 

…Area Staff Regulation 1.4 requires that you conduct yourself in a 

manner befitting your status as an employee of the Agency and 

consistent with the proper discharge of your duties. The allegations 

against you arising from this incident indicate that you have failed 

to meet your obligations under Regulation 1.4. 

As they stand and in the absence of convincing evidence to the 

contrary, the findings in this matter support the conclusion that 

your actions constitute misconduct warranting disciplinary 

measures. However, the Agency wishes to make a fully informed 
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and fair decision on this matter and to ensure due process. In this 

regard, I give you a final opportunity to respond to the allegations 

against you and any other matter you consider relevant…. 

The DHR requested that the Applicant provide his response by close of 

business on 14 June 2012. 

10. By undated letter to the “Director of Administration” the Applicant 

recalled that he had been accused of wrongdoing by the other driver and that the 

Applicant had asked the other driver to refer the complaints to his supervisor. The 

Applicant then stated: 

When the cup of coffee was thrown at him, I was unconscious and 

couldn’t control my body as I was wounded and bleeding and fell 

off on the ground…The cup didn’t break as it fell down on the 

ground because of the hard hit on my head. My colleague wasn’t 

hurt as the cup didn’t hit him and wasn’t directed at him. 

*                    *                    * 

To be requested to have no reaction when I’m exposed to hit and 

curses is against human nature; in addition, my reaction was to the 

minimum and was not proportionate to the aggression committed 

against me. I behaved with utmost restraint and professionalism.  

11. By letter to the Applicant dated 21 June 2012, the DHR informed the 

Applicant as follows: 

I have carefully considered your response to my letter of 6 June 

2012… 

In considering this matter, I have extensively reviewed the 

statements of all witnesses and the facts provided, as well as your 

own submission. I have also reviewed all relevant Agency 

Regulations and Rules.  

I conclude that the facts as established support a finding that you 

have engaged in misconduct in failing to uphold standards of 

conduct required under Regulation 1.4 by engaging in argument 

with [the other driver] and trading insults with him while on duty. 

And, although the physical aspect of the confrontation was initiated 

by [the other driver] when he threw the chair at you, your reaction 

by throwing a coffee mug at him constitutes misconduct as well. I 

note that you have attempted to justify this act by explaining that 

the mug left your hand unconsciously; however, I do not find this 
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explanation convincing as multiple witnesses have confirmed that 

you in fact threw the mug at [the other driver]. 

Based on the foregoing, the following disciplinary measure will be 

imposed on you: 

(A) This letter will serve as a written censure and final 

warning for the misconduct and will be placed on 

your Official Status File. 

If your conduct should again be the subject of complaints, the 

Agency will be obliged to take appropriate action. Such action may 

include the imposition of additional disciplinary measures.  

12. By letter dated 16 July 2012 the Applicant requested administrative review 

of the decision.  

13. On 26 September 2012, the Applicant filed an application with the 

Tribunal contesting the decision to issue him a written censure and final warning. 

On 25 October 2012, the application was transmitted to the Respondent.  

14. On 23 November 2012, the Respondent submitted a motion for extension 

of time to file a reply. 

15. By Order No. 055 (2012) dated 5 December 2012, the Tribunal granted the 

Respondent’s request for an extension of time and ordered the Respondent to file 

its reply no later than Wednesday, 9 January 2013. 

16. By email dated 8 January 2013 the Respondent requested a further 

extension of one week to file a reply. The request was granted and the Respondent 

filed his reply on 15 January 2013. The reply was transmitted to the Applicant on 

16 January 2013. 

17. By Order No. 007 (2013) dated 9 April 2013, the Tribunal scheduled a 

hearing and ordered the Respondent to produce a witness who could “speak 

authoritatively about Personnel Directive PD.A/10/Rev 1 and its application to the 

facts and circumstances of this case.” 

18. By Order No. 018 (2013) dated 17 April 2013, the Tribunal granted the 

Applicant leave to file a response to the Respondent’s reply. 
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19. On 23 April 2013, the Applicant submitted observations on the 

Respondent’s reply. 

20. A hearing was held on 28 April 2013. The Applicant gave evidence. He 

denied the account of the incident as recalled in the statements of witnesses to the 

altercation. He asserted that at all times he conducted himself in a calm and 

measured manner. He denied in particular using abusive and insulting language as 

alleged by the witnesses.  

21.  Mr. Andrew Patterson, Chief of the Human Resources Planning, Policy 

and Development Division at UNRWA HQ/A, gave evidence relating to the 

relevant Personnel Directive and the practices of the Agency relating to letters of 

censure.  

Applicant’s contentions  

22. The Applicant contends that: 

(i) The decision to impose disciplinary measures is “unlawful, unsound 

and unfair” adding that he did not commit misconduct or an offence 

under Regulation 1.4, nor did he break any of the Agency’s other 

Rules and Regulations. 

(ii) The DHR did not take into consideration the particular circumstances 

of the incident. Furthermore, the Agency did not take into account 

the fact that he was the victim and not the aggressor. 

(iii) As a result of the incident and the resulting injury he had to go to 

hospital and take one week of sick leave. The injury was not 

considered work related and he has not been compensated 

accordingly.  

(iv) He did not retaliate against his colleague by attacking him during the 

altercation or thereafter. He waived his right to legal action against 

his colleague before the Jordanian courts and police stations. 

(v) The throwing of the cup of coffee did not occur in the context of the 

events as the cup was thrown after the Applicant was hit with the 

chair. “The cup did not reach him and it fell on the ground, I was not 

fully conscious and I was bleeding from being hit by the chair… I 

stayed calm and retained my composure and did not exaggerate in 

my reactions during or after the incident and before the legal courts 

outside the Agency.” 
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(vi) The Regulations and Rules of the Agency do not include “a final 

warning” sanction. Article 110/1 of the Area Staff Regulations sets 

out the disciplinary measures available to the Agency and these do 

not include a final warning. To impose this disciplinary measure is 

unlawful. 

(vii) No fact-finding or investigation was conducted. 

(viii) He has received more than 10 letters to thank him for his honesty and 

hard work. 

23. The Applicant initially requested the Tribunal to order: 

(i) The rescission of the decision to issue him a written censure and 

final warning. 

(ii) An apology in front of other employees. 

(iii) Compensation for the physical and psychological harm that he has 

suffered.  

24. However, at the hearing he abandoned his request for compensation and 

clarified that his principal complaint was that the finding of misconduct was 

unfair since he was the injured party and that he should not have been issued with 

a final warning, which was not provided for in the Agency’s Personnel Directive 

on disciplinary measures.  

Respondent’s contentions  

25. The Respondent contends that: 

(i) The facts on which the sanction was based were reasonably 

established through eye witness statements.  

(ii) The Applicant’s involvement in the altercation constituted 

misconduct. 

(iii) The Applicant has not provided any evidence that the decision to 

censure him was arbitrary or capricious, was motivated by prejudice 

or other extraneous factors, or was flawed by procedural irregularity 

or error of law.  

(iv) Mitigating circumstances were duly considered during the decision- 

making process but were ultimately discounted. 

(v) The Applicant is mistaken in viewing the sanction imposed on him 

as being two distinct sanctions: a letter of censure and a final 
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warning. A letter of censure is in effect a warning. The assertion that 

the sanction is unlawful has no basis. 

(vi) Though the facts were not established using the form of investigation 

set out in the Agency’s Guide to Conducting Misconduct 

Investigations, the evidence before the DHR clearly established 

misconduct warranting disciplinary measures.  

26. The Respondent requests the Tribunal to dismiss the Application in its 

entirety.   

Considerations 

The legal and administrative framework 

27. Area Staff Regulation 1.4 provides that: 

Staff members shall conduct themselves at all times in a manner 

befitting their status as employees of the Agency. They shall not 

engage in any activity that is incompatible with the proper 

discharge of their duties with the Agency… 

28. Area Staff Regulation 10.2 provides: 

The Commissioner-General may impose disciplinary measures on 

staff members who engage in misconduct. 

29. Area Staff Rule 110.1 provides: 

1. Disciplinary measures under staff regulation 10.2 shall consist 

of written censure, suspension without pay, demotion, or 

termination for misconduct… 

2. Written censure shall be authorised by the Commissioner-

General and shall be distinguished from reprimand of a staff 

member by a supervisory official… 

30. In relation to written censure, Area Staff Personnel Directive A/10/Rev.1 

(“PD A/10”), Article 7, states: 

 7.1. A written censure is a letter addressed to a staff member in 

which he/she is advised of serious shortcomings in 

behavior.  The necessity for a written censure may arise 

from a single incident or from repeated verbal or written 

reprimands to a staff member.  A written censure may or 



  Case No.: UNRWA/DT/HQA/2012/048 

  Judgment No.: UNRWA/DT/2013/014 

 

Page 9 of 12 

may not be combined with suspension without pay or 

demotion, as circumstances warrant. 

 

 7.2. A written censure contains a warning that, if no 

improvement is forthcoming (if necessary within a stated 

period of time), other disciplinary measures or 

administrative action (e.g. transfer to another post) may be 

taken. 

 

 7.3 A written censure will normally be made in the standard 

form attached as Annex "A" to this Directive.  Two or more 

written censures should lead to further disciplinary 

measures up to and including separation from service. 

31. Annex “A” to PD A/10 provides a specimen letter of censure which 

complies fully with the requirements of Article 7 but which makes no reference to 

a final warning. 

Main issue: Was the decision to issue the Applicant a written censure and final 

warning properly made? 

32. Following the United Nations Appeals Tribunal in Haniya, 2010-UNAT-

024 and Maslamani, 2010-UNAT-028, when reviewing a disciplinary measure the 

Tribunal will consider (i) whether the facts on which the sanction is based have 

been established, (ii) whether the established facts qualify as misconduct, and (iii) 

whether the sanction imposed is proportionate to the offence. Noting, however, as 

held by the United Nations Appeals Tribunal in Abu Hamda 2010-UNAT-022: 

As a normal rule Courts/Tribunals do not interfere in the exercise 

of a discretionary authority unless there is evidence of illegality, 

irrationality and procedural impropriety.  

Were the facts on which the sanction is based reasonably established? 

33. The Tribunal is satisfied that there was sufficient evidence placed before 

the administration to the effect that although the other driver had initiated the 

aggressive physical attack, both drivers had behaved in an unseemly fashion, 

hurling insults at each other on work premises. Such conduct is contrary to Area 

Staff Regulation 1.4 in that the behavior on the part of both drivers was not 

befitting their status as employees of the Agency and not compatible with the 
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proper discharge of their duties. The Applicant’s protestations of innocence ring 

hollow and are not accepted by the Tribunal.  

Were there any breaches of procedure or due process? 

34. The next question is whether there were any due process violations which 

infected the procedures leading to a finding that the Applicant had misconducted 

himself. The evidence of misconduct was clear. No further detailed investigation 

was necessary to establish the facts when eye witness accounts describing the 

altercation were before the decision maker. The circumstances of this case fall 

into the category of disciplinary offences where the individual is caught in the act 

and no further investigation is necessary. He was provided with the opportunity to 

explain his conduct.  

Was the sanction of a censure and final warning proportionate? 

35. The Applicant is correct in his contention that a “final warning” is not 

provided for in the Area Staff Regulations. It was apparent that his principal 

concern was the he was issued with a “final warning”. His submission was that by 

adding the final warning to the disciplinary censure the penalty for misconduct 

was not proportionate to the offence.  

36. The Tribunal takes judicial notice of the fact that in most international 

jurisdictions a final warning for misconduct is regarded as a disciplinary measure 

at the top end of the scale and puts an employee at risk of termination in the event 

of further acts of misconduct. It is clear from the wording of Article 7 of PD A/10, 

read together with the standard form specimen letter of censure at Annex “A” to 

the same Personnel Directive, that there is no mention of a “final warning” and, as 

confirmed by Mr. Patterson, the censure was not, and is not, intended to be other 

than a sanction at the lower end of the scale of disciplinary measures. It is a matter 

of regret that when the Applicant first complained about the addition of a final 

warning to his letter of censure, the opportunity was not taken by the 

administration to put matters right.  
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37. The Tribunal observes that codes dealing with disciplinary or other 

measures which provide template or sample letters do so for a very good reason 

and if followed will avoid the kind of problem revealed in this case. Any staff 

member receiving the disciplinary measure of a “final warning” could not but 

reasonably conclude that the sanction was severe. The Tribunal agrees that it was 

appropriate and proportionate in the circumstances of this case to issue the 

Applicant with a written censure consistent with the sample letter in Annex “A” to 

PD A/10. The administration’s intention was to impose such a censure, which 

would have been proportionate, but they did not in fact do so. The letter to the 

Applicant dated 21 June 2012 stating “[t]his letter will serve as a written censure 

and final warning” is to be given its literal and plain meaning. It is a final warning 

and is disproportionate to the established conduct of the Applicant. 
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Judgment 

38. The judgment of the Tribunal is that: 

(i) The Application succeeds. 

(ii) The disciplinary measure of “a written censure and final warning” is 

rescinded. The letter from the DHR to the Applicant dated 21 June 

2012 is to be reissued. Paragraph (A) is to be deleted and replaced 

with the following: 

  (A) This letter will serve as a written censure for 

misconduct and will be placed on your Official 

Status File. 

(iii) Any reference to a “final warning” on the Applicant’s official status 

file is to be expunged. 

 

 

 

 

                                       Signed  

       

                                   Judge Goolam Meeran 

 Dated this 29
th

 day of April 2013 

 

 

 

 

Entered in the Register on this 29
th

 day of April 2013 

 

 

    Signed      

 

Laurie McNabb, Registrar, UNRWA DT, Amman 


