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Introduction 

1. This is a judgment on the remedy to which the Applicant is entitled 

following Judgment No. 033 (2013), a consolidated judgment dealing with three 

cases – JFO/2012/018, JFO/2012/025, and HQA/2013/006 – which were subject 

to an order for combined proceedings by Order No. 062 (2013) dated 7 July 2013. 

Judgment No. 033 (2013) was issued on 30 September 2013 and held that Case 

No. JFO/2012/025 succeeds, Case No. JFO/2012/018 succeeds in part, and Case 

No. HQA/2013/006 is dismissed.  

2. In Judgment No. 033 (2013) the Tribunal noted the possibility that, 

following the judgment, the parties may reach agreement to settle the matter of 

remedy. Having not received notification of such an agreement, the Tribunal held 

a hearing on remedies on 10 February 2014 to determine the appropriate level of 

compensation, and any other relief to be awarded to the Applicant.  

3. The Applicant was represented by Mr. Amer Abu-Khalaf of the Legal 

Office – Staff Assistance (LOSA) and the Respondent was represented by Ms. 

Rebecca Britnell. The Applicant gave evidence and called Ms. Reem Abu Kishk, 

Psychosocial Health Trainer as a witness. Ms. Abu Kishk gave testimony about 

her professional sessions with the Applicant in late 2011 and in 2012.  The 

Respondent called Ms. Saadia Imad, Chief, Human Resources Services Division, 

and Mr. Roger Davies, Director of UNRWA Operations, Jordan as witnesses 

regarding the impracticability of implementing the Tribunal’s order rescinding the 

impugned decision.  

Relief sought 

4. The Applicant reiterated that her primary concern is to be reappointed to 

her previous post of Chief, Field Relief and Social Services Program, Jordan Field 

Office (“C/FRSSP/J”). She submitted that her transfer out of this post was 

unlawful and the only effective remedy was to return her to her former position as 

C/FRSSP/J adding “even if it is for the last day of my life”.  
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Case No. JFO/2012/018  

5. The Applicant requested the following relief: 

(i) A full investigation of her complaint. 

(ii) A copy of the investigator’s preliminary assessment. 

(iii) Rescission, annulment and withdrawal of the letter of 4 October 

2011 from the Director of Human Resources. 

(iv) Damages as a result of suffering caused by the incident. 

(v) A formal written apology. 

Case No. JFO/2012/025 

6. The Applicant requested the following relief: 

(i) Return to her former post as C/FRSSP/J. 

(ii) Removal of the letter of censure from her Official Status File. 

(iii) Cancellation of the decision to transfer her from her post as 

C/FRSSP. 

(iv) Rescission of her suspension without pay for one week. 

(v)  Compensation for moral damages.  

The Law 

7. Paragraph 5 of Article 10 of the Statute of the UNRWA Dispute Tribunal 

provides: 

As part of its judgment, the Dispute Tribunal may order one or 

both of the following: 

(a) Rescission of the contested administrative decision or 

specific performance, provided that, where the contested decision 

concerns appointment, promotion or termination, the Dispute 

Tribunal shall also set an amount of compensation that the 

respondent may elect to pay as an alternative to the rescission of 

the contested administrative decision or specific performance 

ordered, subject to subparagraph (b) of the present paragraph; 
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(b) Compensation, which shall normally not exceed the 

equivalent of two years’ net base salary of the applicant. The 

Dispute Tribunal may, however, in exceptional cases, order the 

payment of a higher compensation and shall provide the reasons 

for that decision.  

8. The Statute of the Tribunal specifically excludes the award of exemplary 

or punitive damages and limits compensation, both pecuniary and non-pecuniary, 

to a maximum of two years’ salary unless the case is exceptional. 

9. It is well-established jurisprudence, both of the Dispute and Appeals 

Tribunals, that once the Tribunal has made a determination of liability against the 

Respondent, the applicable principle in determining entitlement to compensation 

is that the applicant be placed, as far as money can do so, in the same position she 

or he would have been had the contractual obligation been complied with (Warren 

2010-UNAT-059). Compensation cannot be awarded where no harm has been 

suffered. Accordingly, it is for applicants to prove that the breaches of contract 

caused loss or injury (Sina 2010-UNAT-094; Antaki 2010-UNAT-095).  

Case No. JFO/2012/018 

A. Full investigation 

10. At paragraph 107 of Judgment No. 033 (2013) the Tribunal stated that it 

did not accept the Applicant’s submission that there should have been a full 

investigation into “the watercooler incident” as there were no further relevant 

facts to be established. Accordingly, this remedy is not granted.  

B. Copy of the preliminary assessment report 

11. The Applicant received a copy of the preliminary assessment report during 

the course of the proceedings in this case.  

C. Rescission, annulment and withdrawal of the letter of 4 October 2011 from the 

Director of Human Resources 

12. At paragraph 107 of Judgment No. 033 (2013) the Tribunal stated that 

there was sufficient material upon which it was legitimate to administer the 
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reminder, contained in the letter of 4 October 2011, to maintain a high level of 

professionalism in personal interactions as an UNRWA staff member, particularly 

when professional disagreements arise. Accordingly, this remedy is not granted. 

D. Formal written apology 

13. The Tribunal considers that it is not appropriate to order an apology as a 

remedy. It is in the very nature of an apology that it has to be voluntary. To order 

someone to apologise is, in the Tribunal’s view, a pointless exercise. Whilst the 

Tribunal may encourage a party to apologise in appropriate circumstances, it 

would not be a proper exercise of the Tribunal's powers to order them to do so.  

E. Damages as a result of suffering caused by the incident 

14. This claim succeeded in part as indicated at paragraphs 107 and 108 of 

Judgment No. 033 (2013). However, no separate award is being made. Instead, 

moral damages will be assessed below as one award beginning at paragraph 25. 

Case No. JFO/2012/018 

A. Return the Applicant to work in her post as C/FRSSP/J. 

15. The Applicant has been consistent throughout these proceedings in 

asserting that she was unlawfully removed from her position as C/FRSSP/J. Her 

unchallenged evidence was that she had 25 years of unblemished service and was 

totally committed to her work for which she has the relevant expertise and proven 

track record. She stated that the Agency moved to fill her post as soon as possible 

“to close the door for me”. She noted that she tried to freeze the recruitment 

process by filing a request to the Tribunal to suspend the appointment of another 

staff member to her post until her case before the Tribunal had been resolved but 

her request was rejected.
1
 The Applicant was clear that no amount of money could 

compensate her for the loss of her former post and that the refusal, by another 

                                                
1 By Order No. 031 (2012) dated 13 August 2012 the Tribunal dismissed the Applicant’s Request 

stating that “…the Tribunal is not convinced that the Applicant will suffer irreparable 

damages…to the extent the Applicant’s claim might prevail before the Tribunal, the Applicant 

would suffer no irreparable damage as any delay in an award could be compensated at a future 

date.” 
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Judge of the Tribunal, to grant an order for interim relief effectively closed the 

door to her returning. 

16. The Respondent produced evidence to the effect that the present 

incumbent of the post is performing satisfactorily and was appointed with effect 

from 1 August 2012 on a fixed-term appointment for an initial period of two 

years. In accordance with normal practice this term may be extended for a further 

period of three years followed by another three years. Accordingly, the Agency 

will have the opportunity of reviewing the position, in light of the Judgments in 

this case, no later than 1 August 2014. He was on an indefinite contract since 

2011. There are currently no Grade 20 posts to which he could be deployed to 

make room for the Applicant and none are anticipated. In sum the Respondent’s 

case is that posts at Grade 20 are rare and it is unlikely that a suitable post will 

materialise in the foreseeable future. This contention supports the Applicant’s 

argument that the consequence of unlawfully transferring her from her post of 

C/FRSSP/J caused her irreparable harm. One of the principal safeguards in the 

statutory provision for orders for interim relief, as amply demonstrated in this 

case, is that it is intended to prevent the Respondent from an arbitrary and cynical 

manipulation of procedural measures designed to frustrate the proper 

administration of justice by shutting the door to an effective remedy in the event 

of a claim succeeding (see Judgment No. 33 (2013)).  

17. Ms Britnell, Counsel for the Respondent, submitted that given the 

difficulty the Respondent faced with there being no suitable Grade 20 posts to 

which either the Applicant or her successor could be deployed, the Tribunal 

should use its power under paragraph 5(a) of Article 10 of the Statute to set an 

amount of compensation that the Respondent may elect to pay as an alternative to 

recission of the contested administrative decision. Ms. Britnell’s submission is not 

consistent with the facts found and the strict interpretation of the statutory 

provision. First, paragraph 5(a) of Article 10 of the Tribunal’s Statute is 

applicable to a contested decision which concerns “appointment, promotion or 

termination”. Second, the Respondent has consistently maintained that the 

transfer of the Applicant was an administrative measure rather than a disciplinary 
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measure. The fact that the Tribunal found that the enforced transfer of the 

Applicant was a disguised disciplinary measure does not of itself bring the case 

within the ambit of Article 10.5 (a). Futhermore, the Respondent cannot change 

horses in mid-stream asserting during the hearing on liability that it was an 

administrative transfer and now advancing a submission during the remedy stage 

of proceedings which in effect is tantamount to arguing that it is a case of 

appointment, promotion, or termination. It was not. 

18. On the question relating to an effective remedy it has to be borne in mind 

that as a matter of principle and good administration, statutory provisions which 

have been designed to deal with specific circumstances should not be given a 

wider application contrary to or inconsistent with the clear intention of the 

General Assembly. To do so would be to frustrate and subvert the proper 

application of the law and the protection of rights and responsibilities and 

undermine the formal system of internal justice within the United Nations, its 

Agencies, Funds and Programmes. The Statute empowers the Tribunal to order 

the recission of the contested administrative decision. The Tribunal has done so in 

paragraph 142 of Judgment No. 033 (2013). There is no reason to depart from that 

order. 

19. The Tribunal affirms its Order in paragraph 142 of Judgment No. 033 

(2013) that the decision to remove the Applicant from her position of 

C/FRSSP/J is rescinded. 

B. Removal of the letter of censure from the Applicant’s Official Status File. 

20. In paragraph 142 of Judgment No. 033 the Tribunal rescinded the decision 

to issue a letter of written censure.  

21. The Tribunal affirms its order in paragraph 142 of Judgment No. 033 

(2013) that the letter of written censure be expunged from the Applicant’s 

Official Status File.  

C. Cancellation of the decision to transfer the Applicant from her post as 

C/FRSSP. 
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22. At paragraph 142 of Judgment No. 033 (2013) the Tribunal rescinded the 

decision to transfer the Applicant to a new post. 

D. Rescission of the Applicant’s suspension without pay for one week 

23. In paragraph 142 of Judgment No. 033 the Tribunal ordered the rescission 

of the decision to suspend the Applicant for one week without pay.  

24. The Tribunal affirms its order in paragraph 142 of Judgment No. 033 

(2013) that the Respondent pay to the Applicant the amount of salary and 

other emoluments and benefits that she would have received had she not been 

suspended. All record of the suspension is to be expunged from the 

Applicant’s Official Status File. 

Non-pecuniary (moral) damages 

25. The Applicant seeks unspecified moral damages in both Case No. 

JFO/2012/018 and Case No. JFO/2012/025. 

26. As a matter of principle, it is the Tribunal’s view that an award for non-

pecuniary damages should be expressed as a lump-sum rather than in terms of net 

base salary. After all, the Tribunal is assessing the degree of injury suffered by the 

individual and quantifying the award accordingly. This exercise is not related to 

the status or seniority of the individual and an award should therefore not be 

related to the individual’s earning or status, but to the actual distress and moral 

damage suffered by the individual. Each case is to be assessed on its own facts 

and the unique characteristics of the individual, the manner in which s/he has been 

treated and the impact of the treatment on the individual concerned (see, for 

instance, the Appeals Tribunal in Solanki 2010-UNAT-044, Warren 2010-UNAT-

059, Ianelli 2010-UNAT-093, Zhouk (2012-UNAT-224). A principled approach 

minimises the risk of awards being disproportionate. 

27. The Tribunal endorses the principles advanced in Abdel Khaleq 

UNRWA/DT/2013/022, at para. 84, that an assessment of whether moral damage 

should be awarded should take the following steps:  
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a. There should be a finding as to whether or not the Applicant did in 

fact suffer such damage.  

b. If he did not there would be no basis for such an award. 

c. If he did, it will be important for the Tribunal to make a factual 

determination of the level of damage, bearing in mind that feelings 

of upset, stress, anxiety, psychological damage and all such 

components that either singly or cumulatively make up what has 

been referred to as “moral damages” are at varying levels of 

severity. At one end of the continuum lies a minimal level and at 

the other end a level of extreme severity. Between these two 

extremes is the appropriate level and the task of determining this 

level is properly entrusted to the Tribunal which has seen or has 

heard the individual giving evidence and describing his feelings 

and emotional state. 

d. The Tribunal has to be satisfied that the damage as described was 

attributable to action taken by the Respondent. 

e. Where the unlawful act was performed maliciously or was high-

handed and without due regard for the legitimate concerns and 

feelings of the staff member it is bound to have aggravated the 

feelings of distress and will accordingly attract a higher award. 

f. The Tribunal has to take into account that the assessment arrived at 

should be appropriate for the harm suffered. To award a paltry sum 

will discredit the policy underlying such awards as will an 

excessive award. Accordingly the Tribunal has to bear in mind the 

principle of appropriateness and proportionality. 

g. Finally, the Tribunal will remind itself that it has no power to 

award exemplary or punitive damages and that the award must be 

truly compensatory. 
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28. The median amount of compensation for non-pecuniary harm in final 

judgments of the Dispute Tribunal and the Appeals Tribunal in the period of 1 

July 2009 to 31 December 2012 was USD 17,000 (see para. 147 of A/68/346, 

Report of the Secretary-General on the Administration of Justice at the United 

Nations dated 23 August 2013). Thus, the amount of USD 17,000 is a useful 

reference point when assessing compensation for non-pecuniary harm, 

considering, of course, that in any particular case the circumstances may justify a 

higher or lower award. 

29. The Tribunal accepts the evidence given both by the Applicant and her 

witness Ms. Reem Abu Kishk about the devastating effect on the Applicant of the 

decisions which are the subject matter of Judgment No. 033 (2013) and 

particularly the high handed and arbitrary manner in which they were effected. 

Ms. Abu Kishk holds a postgraduate degree from New York University and is a 

New York State licensed therapist. As part of her graduate school training in 

psychology and drama she did 800 hours of mental health internship and a further 

1,000 hours of supervised work before obtaining her New York license. She knew 

the Applicant well when she worked as her Deputy Chief, Field Relief and Social 

Services Department, Jordan at the Agency for two and a half years from 2007. 

She now works as a freelance therapist. The Tribunal accepts her evidence as a 

person with relevant expertise on this particular issue and notes that she had the 

opportunity not only to assess the Applicant’s emotional state before the incidents 

in question but also thereafter over ten professional sessions in 2011 and 2012 and 

several informal meetings since. She described the Applicant as exhibiting, in late 

2011, a heightened state of agitation, anxiety, isolation and deep feelings of 

injustice. Her level of communication was affected particularly with members of 

her immediate family. Chronic stress and anxiety affected her appetite and she 

suffered loss of weight. Her sense of isolation was compounded by the fact that 

she was forbidden by management from speaking to her colleagues, receiving 

telephone calls or visiting community based organisations with whom she had 

worked closely for most of her professional life. Being thus cut off increased her 

sense of isolation and despair. When asked in cross-examination what in her 

professional opinion, as opposed to what the Applicant said, was the reason for 
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the state of anxiety that she exhibited throughout this period Ms. Abu Kishk said, 

“The fact that she was removed from her post, her isolation, the fact that she could 

not communicate with colleagues and community based organisations. She was 

paralysed.” Ms. Abu Kishk explained that her assessment was based on a number 

of observations: her knowledge of what the Applicant was like before these 

events, what the Applicant described, what she heard from others and observing 

what was happening in the field. All she could do, as a therapist, was to deal with 

the symptoms and reduce the levels of anxiety and stress because the underlying 

cause was outside the Applicant’s or her control. When pressed by the Judge on 

the possibility of exaggeration the witness said, “Initially when speaking to me, 

and as things were popping up, it was becoming compounded. Things were 

happening beyond her control. It was a systematic development that was not 

exaggerated. It was a reality, a nightmare for her.” 

30. The Applicant explained the effect of the enforced transfer / removal from 

her post in the following terms:  

They destroyed my life, my career, a career that I was looking 

eagerly to build. My career was a cause that I was very proud to be 

engaged in. I built my profession. I have a lot of contacts in 

development. I was uprooted from my office. The Agency couldn't 

even wait. On 19 September 2011 I received an official call from 

HQ (A) to tell me to check my email and that I am suspended.  

I was confused, I almost had a heart attack, and I couldn't sleep. I 

can talk for hours about it. I was shocked, in pain and depressed. I 

almost lost my mind, couldn't conceptualise what happened. The 

accusations in the letter were one hundred per cent false. I have 

been told that if the allegations were to be proven, it would be a 

summary dismissal. The threatening language drove me insane.  

I was kept in the dark. In the letters I was asked not to talk to 

anyone. I was suspended from life, not just from my job. An 

UNRWA staff came to take the car from my house. I felt 

humiliated. 

 
I did not tell my husband that night. The next day I was crying like 

crazy. I almost lost consciousness. I was in a horrible situation. I 

loved doing my job, it was my passion […] I told my friends in 

case I die to stand for my case. My neighbors were asking 

questions about the car. They destroyed my career.  
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On a personal level, it was very hard for my family to handle me. I 

couldn't be involved in important family events. My son needed me 

for his marriage and I couldn't enjoy my grandchild. I was 

paralysed. My children grew up without my really enjoying them 

and then my career was demolished. There is a lobby of powerful 

people in the HQ. God protected me despite this lobby. 

31. In response to the question as to what she was seeking as a remedy she 

said: 

I want to be reinstated even if it is for the last day of my life. No 

compensation can replace my reinstatement. They wanted to fill 

the post as soon as possible to close the door for me. 

 

I received a letter from the Commissioner-General to wait for the 

outcome of the retaliation complaint and then my post was filled. I 

requested to freeze filling the post. The Tribunal denied my 

request. The real procedure of filling the post took one month. It 

put me systematically out.  

When [the current incumbent of the C/FRSSP/J] filled my post, his 

post at Headquarters was vacant. If they had the good intentions, 

they could have put me in it.  

The Judge acknowledged that the Applicant’s first priority was to be returned to 

her former post but asked whether the Applicant would be interested in a senior 

post in the Relief and Social Services Department at UNRWA Headquarters, 

Amman. The Applicant responded: “I am a field person, I want my old job”.  

32. There is no doubt that the Applicant was subjected to grossly unfair, high- 

handed, and arbitrary treatment by senior managers who failed to uphold the high 

standards required by Staff Regulation 1.4, which states that “Staff members shall 

conduct themselves at all times in a manner befitting their status as international 

civil servants.” 

33. The attempt to malign the character, honesty and integrity of the Applicant 

is fully described in Judgment No. 033 (2013). Despite the Agency’s own 

investigation, which found no evidence to support the charges, the Administration 

nevertheless persisted in maintaining the allegations against her. Given the 

Applicant’s long history of working in the field with community organisations, 
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particularly hurtful and damaging to her reputation was the allegation that she 

used her position to coerce beneficiaries from Zarka/Marka to join the protest by 

threatening that their benefits from the Agency might be jeopardised unless they 

complied. There is nothing more damaging to a person’s professional reputation 

and integrity than such an allegation that was found by the Agency’s own 

investigation to be baseless. The managers concerned dismissed the findings of 

their own internal investigation and allowed themselves to be influenced by their 

own misperceptions, gossip and rumour emanating from those who may 

reasonably have been considered as having their own motives. Another career and 

professionally damaging allegation was that the Applicant harboured animosity 

towards international staff, an allegation that had never been mentioned in her 

performance appraisals over 25 years. There was not a shred of evidence produced 

to sustain this serious allegation which would appear to have formed a part of the 

reason for transferring the Applicant. As found at paragraph 136 of Judgment No. 

033 (2013), Mr. Takkenberg, who had known the Applicant for about twenty 

years, repudiated any suggestion that she did not get on with international staff or 

that she harboured any ill will towards them. The damage to the Applicant by 

such unsubstantiated allegations are far reaching. The case is exceptional on its 

particular facts and justifies a high award. 

34. Factual circumstances will differ from case to case and the Tribunal will 

carry out, as far as it is possible to do so, a notional bench marking of various 

awards in order to pitch the level appropriate in a particular case. The facts in this 

case are quite egregious. They involve senior managers acting in breach of due 

process and subverting the very rules and practices which they were to uphold. 

The cumulative effect of the way that the Applicant was treated, as described fully 

in the Tribunal’s Judgment No. 033 (2013), resulted in a high degree of moral 

damage which justifies an award at the top end of the current scale of awards.   

35.  In determining the appropriate amount of compensation for non-pecuniary 

harm in these cases, the Tribunal considered the judgments of the United Nations 

Appeals Tribunal which involved a significant degree of non-pecuniary harm 

attracting high awards similar in scale: see, e.g., Chen 2011-UNAT-107 
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(affirming the award of six months’ net base salary at the P-4 level for non-

pecuniary harm); Appellant 2011-UNAT-143 (affirming the award of USD40,000 

for emotional distress); Cabrera 2012-UNAT-215 (reducing the award for non-

pecuniary harm to 10 months’ net base pay); Abubakr 2012-UNAT-272 (reducing 

the award for non-pecuniary harm from USD40,000 to USD25,000); Goodwin 

2013-UNAT-346 (affirming the award of USD30,000 for non-pecuniary harm); 

and Appleton 2013-UNAT-347 (affirming the award of USD30,000 for emotional 

distress).  

36. In addition, the Tribunal also considered the following judgments of the 

United Nations Dispute Tribunal: Garcia UNDT/2011/068 (awarding the 

Applicant USD 50,000 as compensation for non-pecuniary loss, including harm to 

his emotional well-being, consequential deterioration of health, and harm to his 

reputation); Finnis UNDT/2012/200 (awarding USD 50,000 as moral damages);
2
 

and Nguyen-Kropp and Postica UNDT/2013/176 (awarding USD 40,000 for non-

pecuniary loss). 

37. It is ordered that the Respondent pay to the Applicant the sum of USD 

40,000 as moral damages. 

Remedy 

38. The Tribunal affirms its Order in paragraph 142 of Judgment No. 033 

(2013) that the decision to remove the Applicant from her position of C/FRSSP/J 

is rescinded. 

39. The Tribunal affirms its order in paragraph 142 of Judgment No. 033 

(2013) that the letter of written censure be expunged from the Applicant’s Official 

Status File.  

40. The Tribunal affirms its order in paragraph 142 of Judgment No. 033 

(2013) that the Respondent pay to the Applicant the amount of salary and other 

emoluments and benefits that she would have received had she not been 

                                                
2 On appeal to UNAT. 
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suspended. All record of the suspension is to be expunged from the Applicant’s 

Official Status File. 

41. It is ordered that the Respondent pay to the Applicant the sum of USD 

40,000 as moral damages. 

Conclusion 

42. The above sums are to be paid by the Respondent within 60 days from 

date this Judgment becomes executable, during which period interest at the US 

Prime Rate applicable as at that date shall apply. If the sum is not paid within the 

60-day period, an additional five per cent shall be added to the US Prime Rate 

until the date of payment.  

 

 

                                                             (Signed)             
      

 

                                   Judge Goolam Meeran 

 Dated this 13
th

 day of March 2014 

 

 

Entered in the Register on this this 13
th

 day of March 2014 

 

                       (Signed) 

        
 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 

                            


