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Introduction 

1. This is an application by Tayseer Abu Zaineh (the “Applicant”) against the decision 

of the United Nations Relief and Works Agency for Palestine Refugees in the Near East, also 

known as UNRWA (the “Respondent”), to impose on the Applicant the disciplinary measure 

of Letter of Censure. 

Facts 

2. Effective 23 January 1995, the Applicant was engaged by the Agency on a temporary 

indefinite appointment as a Trade Instructor, Auto Mechanic, Grade 9. Following several 

transfers and promotions, the Applicant occupied the post of Senior Vocational Training 

Instructor (Mech), Grade 12, at the Wadi Seer Training Centre (“WSTC”). At the time 

material to the events of this application, the Applicant continued to work at the WSTC. 

3. On 11 September 2013, the Acting Director of UNRWA Operations, Jordan 

(“A/DUO/J”) received allegations that the Applicant had quarrelled with the Trade Instructor 

(“TI”) and that the TI had physically assaulted and threatened the Applicant on the premises 

of the WSTC. Effective 10 September 2013, the Applicant was suspended with pay, pending 

the outcome of the investigation.   

4. On 12 September 2013, the A/DUO/J appointed a Board of Inquiry (“BoI”) to 

investigate the allegations of misconduct on the part of the Applicant and the TI. 

5. After receiving additional information from the Legal Office, the A/DUO/J expanded 

by memorandum dated 2 October 2013 the BoI’s terms of reference to include additional 

allegations of misconduct against the Applicant. A new deadline for the report was set for 23 

October 2013.  

6. The BoI interviewed witnesses and examined documentary evidence relating to the 

allegations. It issued two reports, one on the allegations of misconduct against the TI and one 

on the allegations of misconduct against the Applicant; both reports are dated 20 November 

2013. In both reports, the BoI concluded that there was some form of provocation of the TI 

by the Applicant and that the TI had used mild physical force and verbal aggression against 
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the Applicant. The BoI recommended that appropriate action be taken against both the 

Applicant and the TI for violations of the Agency’s Regulations and Rules. 

7. By letter dated 5 January 2014, the Associate Legal Officer at the Jordan Field Office 

informed the Applicant of the conclusions of the BoI and gave him 14 days to respond. 

8. On 20 January 2014, the Applicant provided a response. 

9. On 1 April 2014, the Head, Field Human Resources Office sent to the Applicant a 

Letter of Censure. 

10. By letter dated 29 April 2014, the Applicant requested that the Director of UNRWA 

Operations, Jordan (“DUO/J”) reconsider the decision to censure him. 

11. By letter dated 25 May 2014, the DUO/J concluded that the decision to impose on the 

Applicant the disciplinary measure of Letter of Censure was not flawed by procedural 

irregularity or error of law and therefore would stand.  

12. On 31 July 2014, the Applicant filed an application with the UNRWA Dispute 

Tribunal (the “Tribunal”). 

13. On 5 August 2014, the application was transmitted to the Respondent. 

14. On 4 September 2014, the Respondent filed his reply. 

15. On 8 February 2015, by Order No. 010 (UNRWA/DT/2015), the Tribunal ordered the 

Respondent to translate his reply from English into Arabic by the close of business on 8 

March 2015.    

16. On 2 March 2015, the Respondent submitted the Arabic translation of his reply. On 

that same day, the Registry transmitted the translation of the reply to the Applicant.  

17. On 3 March 2015, the Applicant requested permission to file observations on the 

Respondent’s reply.  

18. On 16 March 2015, by Order No. 029 (UNRWA/DT/2015), the Tribunal granted the 

Applicant’s request and gave him until the close of business on 6 April 2015 to file his 

observations.  
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19. On 6 April 2015, the Applicant filed his observations. On that same day the Registry 

transmitted the observations to the Respondent. 

Applicant’s contentions  

20. The Applicant contends that: 

(i) He was physically attacked by the TI in the presence of witnesses; 

 

(ii) The impugned decision was based on witness statements in the context of an 

incident dating back two years, and the witnesses were not neutral; 

 

(iii) The Agency’s investigation was not objective or professional; and 

 

(iv) His suspension for more than six months caused him to suffer professional and 

personal distress as well as serious moral damage. 

21. The Applicant requests that the Tribunal rescind the Agency’s decision to impose on 

him the disciplinary measure of a Letter of Censure. 

Respondent’s contentions 

22. The Respondent contends that: 

(i) The decision to censure the Applicant was properly effected; and 

 

(ii) The remedies sought by the Applicant have no legal basis. 

23. The Respondent requests that the Tribunal dismiss the application in its entirety. 

Considerations  

Was the Respondent’s decision to impose on the Applicant the disciplinary measure of a 

Letter of Censure made pursuant to the relevant Regulations and Rules? 

24. It is important to review the regulatory and administrative framework applicable in 

the case at bar and the relevant jurisprudence. 

25. Area Staff Regulation 1.4 provides in relevant part that: 
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Staff members shall conduct themselves at all times in a manner befitting their 

status as employees of the Agency. They shall not engage in any activity that 

is incompatible with the proper discharge of their duties with the Agency. 

26. Area Staff Personnel Directive A/10/Rev.1 (“PD A/10”), at sub-paragraph 4.1, 

provides: 

Disciplinary measures will normally be imposed for wilful misconduct, 

irresponsible conduct, or wilful failure to perform assigned duties or to carry 

out specific instructions. 

27. Under Area Staff Regulation 10.2 provides that: 

The Commissioner-General may impose disciplinary measures on staff 

members who engage in misconduct. 

28. Area Staff Rule 110.1 states that: 

1. Disciplinary measures under staff regulation 10.2 shall consist of written 

censure, suspension without pay, demotion, or termination for misconduct […] 

29. Pursuant to PD A/10, paragraph 3.2, the Commissioner-General has delegated to Field 

Office Directors the authority to impose disciplinary measures on area staff serving in the 

Field. 

30. With regard to written censure, PD A/10 provides that: 

7.1  A written censure is a letter addressed to a staff member in which 

he/she is advised of serious shortcomings in behavior. The necessity 

for a written censure may arise from a single incident or from repeated 

verbal or written reprimands to a staff member. A written censure may 

or may not be combined with suspension without pay or demotion, as 

circumstances warrant. 

7.2  A written censure contains a warning that, if no improvement is 

forthcoming (if necessary within a period of time), other disciplinary 

or administrative action (e.g. transfer to another post) may be taken. 

31. As held by the former United Nations Administrative Tribunal in Judgment No. 1321 

(2007), paragraph IX: 

The Tribunal wishes to affirm, once again, that it is within the discretionary 

authority of the Secretary-General to decide whether a staff member has met 

the standards of conduct laid down in the Charter and the Staff Regulations & 

Rules. 
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32. Guided by the jurisprudence of the United Nations Appeals Tribunal (the “UNAT”) in 

Haniya 2010-UNAT-024 and Maslamani 2010-UNAT-028, when reviewing a disciplinary 

measure the Tribunal will consider (i) whether the facts on which the sanction is based have 

been established, (ii) whether the established facts qualify as misconduct, and (iii) whether 

the sanction imposed is proportionate to the offence. However, the Tribunal notes, as held by 

the UNAT in Abu Hamda 2010-UNAT-022, that: 

As a normal rule Courts/Tribunals do not interfere in the exercise of a 

discretionary authority unless there is evidence of illegality, irrationality and 

procedural impropriety. 

Have the facts on which the sanction was based been reasonably established? 

33. The Tribunal recalls that the A/DUO/J, upon being informed of allegations of 

misconduct involving the Applicant, established a BoI composed of two members to 

investigate the allegations. The Applicant was suspended from duty with pay pending the 

outcome of the investigation. Upon hearing of further allegations against the Applicant on 2 

October 2013, the A/DUO/J broadened the terms of reference of the BoI as follows: 

(i) Review thoroughly the complaint and preliminary information 

received regarding the allegations; 

 

(ii) Provide a description of all relevant facts and circumstances 

surrounding the allegation made against the Subjects and establish 

whether there is reason to believe or evidence exists as to whether the 

Subjects committed the alleged misconduct, and 

 

(iii) Establish whether there are other instances of non-compliance with 

UNRWA Staff Regulations, Rules and any other relevant provision 

within the Agency’s regulatory framework. 

 

You are authorized to interview any previously examined and/or invite any 

new witnesses, as well as to gather evidence as you deem fit. 

Your investigation should scrupulously observe the general principles of 

fairness and due process as well as relevant UNRWA rules and procedures and 

Guide to Conducting Misconduct Investigation. Given the context in which this 

investigation is taking place, please bear in mind that strict confidentiality is of 

the essence. 

34.  A full investigation was conducted during the period of 18 September to 29 October 

2013 into the allegations against the Applicant. The investigators visited the WSTC six times, 
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interviewing the TI, the Applicant, twelve staff members, two students and the Dean of the 

WSTC. Statements were taken from witnesses who consistently testified that while the 

Applicant and the TI were seen talking to each other, an altercation ensued when the 

Applicant entered the TI’s classroom and spoke in an “inappropriate” and “loud” manner to 

the TI. The Applicant’s statement that he did not respond “in any word or phrase or gesture” 

that would offend or provoke the TI is not credible in light of the testimonies referred to 

above. The Applicant’s self-professed passivity is also contradicted by what he wrote in his 

report to the BoI on 22 September 2013, i.e. that the “Guard [X] and the Acting Deputy 

Manager separated us”. 

35. The investigation also exposed a pre-existing conflict between the Applicant and the 

TI. For example, according to witness statements and prior to the classroom incident, while in 

his office, the Applicant ordered the TI to sit down and then ordered him to leave his office. 

In another instance the Applicant closed the door in the TI’s face. Moreover, in his statement 

to the BoI, the Dean noted that he was requested by both the Applicant and the TI to act as 

their intermediary as neither party wanted to communicate directly with the other. Such 

documented behaviour clearly confirms that there was an unhealthy work relationship 

between the Applicant and the TI.  

36. The Tribunal recalls that when it comes to reasonably establishing the facts on which 

disciplinary measures are based, the former United Nations Administrative Tribunal held in 

Judgment No. 1022, Araim (2001), at paragraph v: 

[T]he Administration is not required to prove its case beyond reasonable 

doubt. It has only to present adequate evidence in support of its conclusions 

and recommendations. Adequate means “reasonably sufficient for legal 

action” […] in other words sufficient facts to permit a reasonable inference 

that a violation of law had occurred. 

37. Based on the above, the Tribunal finds that the Agency exercised due diligence when 

it launched an investigative process as specified above, which concluded by reasonably 

establishing the facts upon which the contested decision was based.  
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Was the Respondent’s decision exercised arbitrarily, motivated by prejudice or flawed by 

procedural irregularity or error of law? 

38. The question to ask now is whether the Respondent’s decision to impose on the 

Applicant a Letter of Censure was exercised arbitrarily or capriciously, was motivated by 

prejudice or other extraneous factors, or was flawed by procedural irregularity or error of law, 

as held in Asaad 2010-UNAT-021. 

39. The Applicant contends that the witnesses were unfavourable to him because they 

“had their own misconducts attacks on me during work [sic]” adding “I have the proving 

documents in hand.” The Tribunal fails to see why the Applicant did not choose to submit 

this alleged evidence when he was provided with an opportunity to rebut the allegations. 

Rather, the Applicant chose to discredit the witnesses – even those who had testified against 

the TI – by accusing them of misconduct and by accusing the BoI of subjectivity without any 

supporting evidence.   

40. The Tribunal would like to recall that the BoI which established the facts that led to 

the issuance of the Letter of Censure also found evidence of misconduct on the part of the TI. 

Therefore the Applicant’s contention that the investigators and the witnesses were prejudiced 

against him is unfounded. 

41. The United Nations Appeals Tribunal (the “UNAT”) has held that the party who 

alleges a fact bears the burden of proving its veracity (see for example Azzouni 2010-UNAT-

081) and Hepworth 2011-UNAT-178). The Applicant is also reminded that he bears the 

burden of proof and must produce convincing evidence that the Respondent’s decision was 

tainted by improper motivation or other extraneous factors as he has claimed in his 

application.  

42. Looking at the record, the Tribunal finds that the Applicant’s allegations against some 

witnesses and the Agency are unsubstantiated. The Applicant has failed to provide any 

evidence – convincing or otherwise – as stated by the former United Nations Administrative 

Tribunal in Judgement No. 834, Kumar (1997), of the Respondent’s allegedly improper 

motivation or prejudice when imposing on him the disciplinary measure of Letter of Censure. 
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43. The UNAT’s holding in Liyanarachchige 2010-UNAT-087 sought to ensure that the 

Applicant’s due process rights were respected in refuting the allegations levied against him, 

i.e. that the Applicant was afforded the proper procedures and access to information to mount 

a defence. Upon reviewing the record, the Tribunal is satisfied that by providing the 

Applicant with the unredacted BoI report, he had all the relevant information before him to 

mount a defence and challenge the findings of the BoI report as well as the Respondent’s 

reply. In his observations on the Respondent’s reply, the Applicant served the Tribunal with a 

rehash of what he had written in his application, thus failing again to provide any clear and 

convincing evidence that the allegations of misconduct against him were unfounded. Based 

on the above, the Tribunal finds that the Agency afforded due process to the Applicant.  

Was the Respondent’s decision to impose on the Applicant the disciplinary measure of Letter 

of Censure so disproportionate or unwarranted as to amount to an injustice? 

44. As determined by the UNAT in Aqel 2010-UNAT-040, the level of the sanction falls 

within the ambit of the Administration and can only be reviewed in cases of “obvious 

absurdity or flagrant arbitrariness”. 

45. When considering proportionality, and while recognizing the Commissioner-

General’s broad discretionary power in relation to disciplinary matters including the proper 

sanction for misconduct, the Tribunal takes special note of the nature of an Applicant’s post. 

Referring to the conduct of a staff member, the UNAT in Haniya 2010-UNAT-024 held at 

paragraph 34: 

His misconduct is particularly grave in light of the position he held [i.e., a 

position of trust that he failed to respect], and the responsibilities he was 

entrusted with […] 

46. In the case at bar, the Applicant was a Senior Instructor at the WSTC. His conduct 

was all the more serious as he was a manager and therefore had the duty to be a role model to 

his subordinates and students. As a senior staff member at the WSTC, the Applicant was 

entrusted with the responsibility of promoting an environment in the Agency’s training centre 

which supports effective teaching and learning, free from aggression or intimidation.  

47. Finally, the Tribunal would like to recall that the imposed disciplinary measure of a 

written censure is the least severe measure that the Agency can impose on a staff member.  
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48. As for the Applicant’s contention that the suspension for six months caused him 

“physiological and moral harms”, the Tribunal would like to remind the Applicant that he 

was suspended with full pay and that he has submitted no evidence in support of his alleged 

distress or moral suffering. Furthermore, it is important to recall that the Applicant did not 

raise the issue of suspension in his request for decision review, therefore placing this issue 

beyond the jurisdiction of the Tribunal. 

49. Having determined that the facts on which the sanction was based have been properly 

established, that they legally support the characterisation of misconduct on the part of the 

Applicant and bearing in mind the jurisprudence on proportionality, the Tribunal finds that 

the sanction of imposing on the Applicant the disciplinary measure of Letter of Censure was 

not so disproportionate as to amount to an injustice. 

Is there any legal basis for the Applicant’s request for relief? 

50. As noted earlier, the Applicant has requested rescission of the Agency’s decision. 

Having determined that: 

- the facts on which the disciplinary measure, i.e. the Letter of Censure, was based have 

been reasonably established; 

- the facts legally support the characterisation of misconduct; 

- the disciplinary measure was proportionate to the offence; and 

- the Respondent’s discretionary authority was not tainted by evidence of procedural 

irregularity, prejudice or other extraneous factors, or error of law; 

the Tribunal finds that the Applicant’s request for relief has no basis in fact or in law. 
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Conclusion 

51. Given all of the above, the application is dismissed. 

 

 

 

  (Signed) 

 Judge Bana Barazi 

                                 Dated this 31
th

 day of July 2015 

         

   

                         

 

 

 

 

Entered in the Register on this 31
th

 day of July 2015 

 

 (Signed)         

Laurie McNabb, Registrar, UNRWA DT, Amman 


