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Introduction  

1. This is an application by Stefan Ziegler (the “Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), to close the case 

after a preliminary assessment  of his complaint of misconduct against the Deputy 

Director of UNRWA Operations, West Bank (“D/DUO/WB”).  

Facts 

2. Effective 1 August 2005, the Applicant was employed by UNRWA on a 

fixed-term appointment as Operations Support Officer, Gaza Field Office, Grade 

P-3. 

3. Effective 1 October 2010, the Applicant was promoted to the post of Project 

Manager, Barrier Monitoring Unit (“BMU”), Jerusalem, West Bank Field Office, 

Grade P-4, on a fixed-term appointment due to expire on 30 September 2011.  

4. The Applicant’s appointment was extended until 30 September 2012, and 

again until 30 September 2013. 

5. On 21 February 2013, the Swiss Development Corporation (“SDC”) 

informed the Agency of its decision not to fund the BMU project beyond its 

original duration. However, the SDC agreed to provide a three-month phase-out 

period, resulting in an end date of 31 May 2013. 

6. By letter dated 24 April 2013, the Applicant was informed that, due to the 

lack of funding, he would be terminated in the interest of the Agency effective 31 

May 2013.  

7. On 20 May 2013, the Applicant submitted to the Director of the Department 

of Internal Oversight Services (“D/DIOS”) a complaint alleging harassment, 

abuse of power and the creation of a hostile working environment by the 

D/DUO/WB during the period between the end of October 2012 and May 2013. 
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8. The DIOS conducted a preliminary assessment of the allegations, and on 19 

November 2013, the DIOS finalised a preliminary assessment report. 

9. On several occasions in the period between August and November 2013, the 

Applicant requested the DIOS to inform him with respect to the status of his 

complaint. 

10. By email dated 27 November 2013, the Chief, Investigations Division, 

DIOS (“CID/DIOS”) requested the Applicant to submit any and all other 

materials in his possession relevant to his complaint by close of business 4 

December 2013. 

11. By email dated 1 December 2013 to the CID/DIOS, the Applicant, in 

response to the request of 27 November 2013, stated: “[I] don’t believe that 

further support material would make this case any stronger than it already is” and 

indicated that the most important evidence could be provided by the witnesses he 

had listed in his complaint. 

12. By email dated 17 December 2013, the CID/DIOS informed the Applicant 

that the DIOS would not pursue his complaint further because the issues reported 

did not meet the threshold to warrant an investigation. 

13. On 31 December 2013, the Applicant requested review of the decision not to 

pursue the matter of his complaint of prohibited conduct against the D/DUO/WB 

any further. The Agency did not respond to the Applicant’s request for decision 

review. 

14. On 13 April 2014, the Applicant filed his application with the UNRWA 

Dispute Tribunal (the “Tribunal”). 

15. On 14 May 2014, the Respondent submitted his reply. The reply was 

transmitted to the Applicant on 18 May 2014. 

16. On 27 October 2014, the Applicant filed a request to file a rejoinder 

following the Respondent’s reply. The request was transmitted to the Respondent 

on 28 October 2014.  
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17. By Order No. 111 (UNRWA/DT/2014) dated 11 November 2014, the 

Tribunal granted the Applicant’s request to file a rejoinder by close of business 27 

November 2014. 

18. On 24 November 2014, the Applicant requested a three-week extension of 

time to file the rejoinder. 

19. By Order No. 119 (UNRWA/DT/2014) dated 1 December 2014, the 

Tribunal granted the Applicant’s request to file the rejoinder by close of business 

18 December 2014. Furthermore, the Tribunal considered it necessary for the fair 

disposal of the case to disclose to the Applicant a copy of the preliminary 

assessment report, in redacted form. 

20. On 17 December 2014, the Applicant filed another motion requesting an 

extension to 15 January 2015 to file the rejoinder. 

21. By Order No. 123 (UNRWA/DT/2014), the Tribunal granted the extension 

of time. The Applicant submitted his rejoinder on 15 January 2015. The rejoinder 

was transmitted to the Respondent on 18 January 2015. 

22. On 3 February 2015, the Respondent submitted a motion to strike the 

Applicant’s rejoinder. The motion was transmitted to the Applicant on 8 February 

2015. 

23. On 19 February 2015, the Applicant submitted his response to the 

Respondent’s motion. 

Applicant’s contentions 

24. The Applicant contends that: 

i) His complaint of harassment, abuse of power and the creation of a 

hostile working environment was never really scrutinised, and he was 

informed by the DIOS in just one sentence that his complaint would not be 

pursued any further;  

ii) The “investigation” was not conducted in a timely manner; 
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iii) He was not the only one in the West Bank Field Office who suffered 

from harassment by the D/DUO/WB. At least five local management staff 

members in the West Bank Field Office had complained of harassment by 

the D/DUO/WB; 

iv) In his complaint he gave key examples of the D/DUO/WB’s actions; the 

DIOS did not interview the witnesses he had listed, although he had 

specifically requested this by email dated 1 December 2013 to the 

CID/DIOS. Moreover, the Applicant was not interviewed by the DIOS, 

which was a violation of his rights;                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             

v) The actions of the D/DUO/WB had consequences for his mental and 

physical health, and also negatively affected his staff and his wife;    

vi) Contrary to the Respondent’s assertion, he has the right, at any time 

during the judicial proceedings, to submit new evidence. The rejoinder is the 

first opportunity for the Applicant to assess and rebut the Respondent’s 

arguments in detail; and  

vii) The D/DUO/WB’s acts and omissions constituted harassment, mobbing 

and abuse of power. 

25. The Applicant requests: 

i) The Tribunal to quash the impugned decision of 17 December 2013 and 

determine that the Applicant was the victim of harassment and abuse of 

power, or in the alternative, to order the Agency to conduct a comprehensive 

investigation; 

ii) Compensation in the amount of USD50,000 for “moral suffering” 

ensuing from the “defect investigation proceedings”;  

iii) Compensation in an amount of not less than USD500,000 for the 

psychological and health damages he suffered because of the harassment 

and abuse of power; and 

iv) Reimbursement of his legal fees. 
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Respondent’s contentions 

26. The Respondent contends that: 

i) The procedures set out in General Staff Circular No. 06/2010 (“GSC No. 

06/2010”) and the Uniform Guidelines for Investigations were properly 

followed. The DIOS had conducted a preliminary assessment of the 

complaint and its annexes; 

ii) The DIOS has discretionary authority to determine, following a 

preliminary assessment,  which complaints warrant a formal investigation 

and which matters should be closed; 

iii) The burden of proving prejudice or improper motivation rests with the 

Applicant. The Agency gave him the opportunity to submit all evidence 

supporting his allegations when the DIOS requested that he submit any and 

all other materials in his possession that were relevant to his allegations; 

iv) The Applicant had the opportunity in his application to present the 

grounds for contesting the Agency’s decision to close the case. Therefore, he 

cannot submit new evidence in his rejoinder; rejoinders are not meant to 

introduce new requests for relief; and 

v) The relief sought by the Applicant has no legal basis. The Applicant has 

provided no evidence of the harm he alleges. 

27. The Respondent requests the Tribunal to reject each and all of the 

Applicant’s pleas and dismiss the application in its entirety. 

Considerations  

28. The Applicant contests the decision to close the case after a preliminary 

assessment of his complaint of misconduct against the D/DUO/WB. The decision 

was taken on the assertion that the issues reported did not meet the threshold to 

warrant an investigation of misconduct.   
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Regularity of the procedure 

29. The Tribunal must first recall the provisions of GSC No. 06/2010 on 

“PROHIBITION OF DISCRIMINATION, HARASSMENT – INCLUDING 

SEXUAL HARASSMENT – AND ABUSE OF POWER”. 

Submitting a formal complaint 

Paragraph 24 indicates that a complainant may report an alleged case of 

prohibited conduct directly to the DIOS, without the need to obtain 

authorization or clearance from any official. 

Actions that may be taken 

Paragraph 29 stipulates:  

One of the following actions may be taken by the Field Director or DHR, 

as applicable: 

(a) If it is considered that the allegations are unfounded, […] no 

action will be taken […]. The case will be closed and the alleged 

offender and aggrieved individual provided with a summary of the 

investigation’s findings and conclusions […]. 

Right of appeal  

Paragraph 32 indicates that, in the event an aggrieved individual or alleged 

offender believes that the procedure followed in respect of the allegations of 

prohibited conduct was improper, he or she may initiate an appeal under 

Chapter XI of the International Staff Rules or Chapter XI of Area Staff 

Rules, as applicable. 

30. After the Applicant had submitted his complaint directly to the DIOS, a 

preliminary assessment was conducted. The first procedural irregularity which the 

Tribunal has to note is that the file shows that the Applicant was informed of the 

decision to close the case by email dated 17 December 2013, sent by the 

CID/DIOS. It appears that the decision to close the case without further action 

was taken by the D/DIOS, while GSC No. 06/2010 clearly indicates that the 

authority to take any actions following a complaint is reserved for the Field 
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Director or DHR. The DIOS has only the authority to make a recommendation to 

the authority in charge of taking the final decision. In the interest of justice, in the 

present case, the Tribunal will consider that the application must be seen as 

directed against the DUO/WB’s implied decision to close the case.  

31. The second irregularity identified by the Tribunal is much more significant, 

as it has direct consequences for the content of the application. As mentioned 

above, GSC No. 06/2010 is clear: if it is considered that the complaint is 

unfounded and that no action will be taken, the case will be closed and the 

complainant will be provided with a summary of the investigation’s findings and 

conclusions. In the present case, there is no evidence in the file showing that the 

Applicant was provided with a summary of the findings and conclusions of the 

preliminary assessment. On 17 December 2013, the Applicant was informed that 

the case was closed without any further information. 

32. This violation of GSC No. 06/2010 is serious, as the Applicant was kept 

ignorant with respect to the rationale of the decision to close the case. This 

constituted a significant breach of his rights. While the complainant, at that point, 

was not entitled to receive the whole preliminary assessment report, the Agency 

needed, at a minimum, to provide him with a summary of the assessment’s 

findings and conclusions. Disregarding this requirement made it very difficult for 

the Applicant to contest the decision, in the first instance in his request for 

decision review, and in the second instance in his application to the Tribunal. 

Moreover, the Agency did not provide a response to the request for decision 

review – it was only when the Tribunal transmitted the redacted preliminary 

assessment report to the Applicant that he was able to file with the Tribunal a 

well-documented and reasoned rejoinder. That is why, in the present case, the 

Tribunal considers that the Applicant was entitled to file a rejoinder. 

33. In addition, the Applicant claims that he was informed of the closure of the 

case with delay, which caused him harm and stress. Paragraph 28 of GSC No. 

06/2010 provides that a report shall be submitted to the Field Director or DHR, 

“[a]s early as possible, and in any case no later than three months from the 

submission of the formal complaint”. The Applicant submitted his complaint on 
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20 May 2013, and he was informed of the closure of the case on 17 December 

2013. While it is regrettable that the three months were not observed – particularly 

where, as in the present case, the decision was made not to pursue an investigation 

beyond the preliminary assessment stage – the Tribunal considers that the delay is 

not significant enough that it could have caused damage to the Applicant. 

Merits 

34. At this point, the Tribunal has to determine if the rationale of the Agency’s 

decision to close the case without further action was unreasonable or not. Since 

the legality of an administrative decision must be appreciated as of the date the 

decision was taken, the Tribunal has to place itself in the same position as the 

DIOS at the time the complaint was submitted – which means on the same date 

and with only the complaint and the annexes that had been submitted by the 

Applicant to the DIOS.  

35. It was the Applicant’s responsibility to provide the DIOS with all 

information, documents and other materials in support of his complaint. In the 

rejoinder, however, the Applicant submitted evidence which he had not submitted 

to the DIOS. For the reason stated above, the Tribunal cannot admit this new 

evidence.  

36. The UNAT held in Messinger, 2011-UNAT-123:  

It is clear that the UNDT is not clothed with jurisdiction to 

investigate harassment complaints under Article 2 of the 

UNDT Statute. However, for the purpose of determining if the 

impugned administrative decisions were improperly 

motivated, it is within the competence of the UNDT to 

examine allegations of harassment. This is different from a de 

novo investigation into a complaint of harassment. 

37. Therefore, the Tribunal holds that it is within its competence to determine if 

the DIOS, in consideration of the information that had been submitted by the 

Applicant, made a manifest error in finding that “the issues reported do not meet 

the threshold to warrant an investigation of misconduct”.  
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38. The alleged facts are reported to have occurred in the time period between 

the end of October 2012 and May 2013. With his complaint, the Applicant 

submitted many documents and two lists of witnesses: one list for “people who 

were Repeatedly Addressed by Me (cry for help)”; the other list consisted of 

eight witnesses “ready to testify”. On 19 November 2013, the DIOS prepared a 

preliminary assessment report.  In this report, the DIOS followed the paragraph 

headings and paragraph numbers consistent with the complaint of the Applicant. 

The Tribunal considers that the preliminary report is very clear – each specific 

issue was reviewed, and the DIOS gave its comments on each allegation and the 

recommended way forward.  

39. The DIOS distinguished between two types of recommendations. The first 

one was: “No action on this issue”. In those instances where this was 

recommended, there is an explanation given for this recommendation. After 

having reviewed each “issue”, the Tribunal finds that these recommendations are 

coherent and logical. 

40. The second recommendation was to request the complainant “to provide 

evidence”. In its general comments, the DIOS stated that the complainant had not 

provided documentary evidence or supporting notes relevant to the alleged 

incidents. With respect to the list of witnesses, the report notes that “no evidence 

is provided by them at this point, nor is there any reference to who they are or 

how they may assist any enquiry”. The Tribunal holds that the DIOS did not err in 

this respect, as the complainant had not specified in his complaint which witness 

could be relevant for which specific alleged incident. 

41. In accordance with the recommendations of the preliminary assessment 

report, by email dated 27 November 2013, the CID/DIOS asked the Applicant to 

submit “any and all materials, in your possession, that are relevant to your 

allegations”.  By email dated 1 December 2013 to the CID/DIOS, the Applicant 

stated: “[I] don’t believe that further support material would make this case any 

stronger than it already is” and specified that “it is the witnesses and the 

prominent positions they hold which support my complaint more than anything 

else in the case I brought before you”. In his application the Applicant claims that, 
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contrary to what he requested, the CID/DIOS never interviewed his witnesses; nor 

was the D/DUO/WB or the Applicant himself. 

42. It is evident that no interview was conducted during the preliminary 

assessment, despite the Applicant’s request. The Tribunal now has to determine if 

the CID/DIOS erred by not interviewing the witnesses listed by the complainant. 

43. The Tribunal recalls that the contested decision was taken after a 

preliminary assessment and that, while it is not excluded, no rule imposes a 

requirement on the investigator to conduct interviews. The investigator has 

discretionary power with respect to how a preliminary assessment is conducted, 

and the Tribunal’s duty is only to examine if there were manifest errors which 

caused a violation of the complainant’s rights. 

44. In the present case, the Tribunal considers that the preliminary assessment is 

comprehensive and clear. When the Applicant was requested to submit new 

evidence, he limited himself by saying that he had already submitted all materials 

and specifying that the witnesses supported his complaint “more than anything 

else”.  Neither in his complaint nor in the email he sent to the CID/DIOS did the 

Applicant specify which witnesses could be interviewed with respect to specific 

alleged incidents. Moreover, he did not provide the investigator with the witness 

statements that he submitted to the Tribunal in his rejoinder. 

45. By his rejoinder the Applicant has provided several sworn statements with 

the intent to refute the comments of the CID/DIOS. However, as already stated 

above, the CID/DIOS cannot be criticised for not having reviewed those 

statements. 

46. Consequently, the Tribunal holds that the recommendation to close the case 

without any further action was not unreasonable on the basis of the information 

which was in the possession of the CID/DIOS at the time of the recommendation.  

Conclusion  

47. As already stated, the main issue the Tribunal has to determine is if the 

CID/DIOS’s recommendation to close the case without any further action was 
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unreasonable or not. The Tribunal holds that it was not unlawful, and therefore no 

compensation can be granted and no new investigation can be ordered. Given that 

the Tribunal does not rescind the decision to close the case, it is unnecessary to 

address the issue of the reimbursement of legal fees sought by the Applicant. 

48. In his rejoinder, the Applicant submits new evidence and witness statements 

and requests the Tribunal to determine that he was the victim of harassment and 

abuse of authority and that he was subjected to a hostile working environment. 

Normally the Applicant may submit to the Tribunal, at any time, any evidence in 

support of his application. However, in the present case, this cannot be allowed. 

The Tribunal cannot examine the legality of a contested decision in view of 

evidence which the decision maker did not have when the decision was made.  

Therefore, the CID/DIOS was not wrong when she held that the Applicant had not 

established misconduct on the part of the D/DUO/WB. 

49. The Tribunal has stated above that three procedural irregularities occurred in 

the process. The first one is that the decision to close the case was taken by the 

CID/DIOS and not by the DUO/WB. The Tribunal considers that this irregularity 

was without any consequence to the Applicant, as it is reasonable to conclude that 

the DUO/WB would have taken the same decision. The Tribunal has already 

noted above that the third irregularity – the delay in informing the Applicant of 

the outcome of the preliminary assessment – was also without any consequence to 

the Applicant.    

50. The second irregularity is that the complainant was not provided with a 

summary of the findings and conclusions of the preliminary assessment. As 

already stated, this irregularity is critical as the complainant received no 

explanation with respect to the rationale of the decision to close the case. This is a 

direct breach of his rights. To be kept ignorant obviously caused him frustration 

and stress, and this must be compensated with the sum of USD2,000.   

51. The above sum is to be paid within 60 days of the date this Judgment 

becomes executable during which period the US Prime Rate, applicable as of that 

date, shall apply. If the sum is not paid within the 60-day period, an additional 

five per cent shall be added to the US Prime Rate until the date of the payment.   
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 _______(Signed)_____________ 

Judge Jean-François Cousin 

Dated this 14
th
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Entered in the Register on this 14
th

 day of June 2015 

 

________________(Signed)___________________ 

Laurie McNabb, Registrar, UNRWA DT, Amman 


