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Introduction 

1. This is an application by Mohammad Harb (the “Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), not to retroactively 

pay him a Special Occupational Allowance at the rate of Occupational 

Classification Code 66 from 1 December 2011.  

Facts 

2. On 1 July 1995, the Applicant who is currently retired, entered the service of 

the Agency as an Audio Visual Production Assistant, Grade 12, Step 1, in the 

Education Department, Headquarters Amman. His post description was grouped 

in Occupational Classification Code (“OCC”) 01 (Education Specialists) with a 

corresponding Special Occupational Allowance (“SOA”) of 15 per cent. 

3. On 4 May 1999, the Applicant was promoted to the post of General 

Education Specialist, Audio Visual Media, Grade 15 in the same Department at 

the same location. The post was later upgraded to Institute of Education Specialist 

Audio Visual Media, Grade 16. As a result, the Applicant was promoted to Grade 

16, Step 7 effective 1 January 2008. 

4. As a result of a management review of the Education Department, 

Headquarters Amman, the Human Resources Officer (“HRO”) informed the 

Applicant by letter dated 28 November 2011 that, effective 1 December 2011, his 

post would be reclassified as Audio Visual Media and Multimedia Advisor 

(“AVM Advisor”), with no change to his current grade and step. The post 

description for the post of AVM Advisor was grouped under OCC 01. 

5. After a request by the Director of the Education Department to rectify “a 

number of human resources anomalies”, the Chief, Compensation and 

Management Services Division (“C/CMSD”) recommended, by Interoffice 

Memorandum to the Director of Human Resources (“DHR”) dated 9 February 
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2013,
1
 that the post of AVM Advisor change from OCC 01 to OCC 66 (Audio 

Visual Services) with a corresponding SOA of 38.15 per cent. 

6. On 11 March 2014, the DHR approved the grouping of AVM Advisors 

under OCC 66. 

7. On 27 April 2014, the Applicant wrote to his supervisor, the Head, 

Partnerships, Communication and ICT Unit (“H/PC/ICT Unit”) to express his 

surprise that he had not been retroactively granted the SOA at the rate of OCC 66 

effective 1 December 2011, i.e. the date that his Post Description (“PD”) had 

come into effect, requesting that he contact the Human Resources Department for 

rectification of the issue. 

8. By email dated 27 April 2014 to the Chief, Human Resources Services 

Division (“C/HRSD”), the H/PC/ICT Unit noted that it was not fair to pay the 

new SOA only as of April 2014 as the incumbent has been doing the same duties 

since 1 December 2011. 

9. By email dated 30 April 2014, the C/HRSD wrote to the H/PC/ICT Unit, 

affirming that the new SOA rate, under OCC 66, did not take effect until 1 April 

2014. 

10. On 12 May 2014, the Applicant filed a request for decision review. 

11. On 11 June 2014, the then Deputy Commissioner-General upheld the 

decision of the C/HRSD. 

12. On 25 June 2014, the Applicant filed an application with the UNRWA 

Dispute Tribunal (the “Tribunal”) challenging the decision not to pay him the 

SOA at the rate of OCC 66 from 1 December 2011. 

13. On 27 July 2014, the Respondent filed a reply solely on the issue of 

receivability. 

                                                 
1
 As noted in the Respondent’s reply, the year on the Interoffice Memorandum is an error; the 

correct year is 2014.   
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14. On 11 August 2014, the Applicant filed a “Motion to Submit Observations 

on the Reply of the Respondent”. 

15. By Order No. 083 (UNRWA/DT/2014/Corr.01) dated 27 August 2014, the 

Tribunal granted the Applicant’s request to file observations. 

16. On 7 September 2014, the Applicant filed observations on the merits of his 

application and on the receivability issue.  

17. By Order No. 007 (UNRWA/DT/2015) dated 25 January 2015, the Tribunal 

ordered the Respondent to submit a reply on the merits. 

18. On 24 February 2015, the Respondent submitted his reply on the merits. 

19. By Order No. 059 (UNRWA/DT/2015) dated 28 May 2015, the Tribunal 

ordered the Respondent to produce all of the Agency’s issuances relating to SOA 

and OCC. 

20. On 8 June 2015, the Respondent filed his response to Order No. 059. 

21. On 30 July 2015, the Tribunal issued Judgment No. UNRWA/DT/2015/043 

dismissing the application as not receivable. 

22. On 15 September 2015, the Applicant filed an appeal to the United Nations 

Appeals Tribunal (the “UNAT”). 

23. On 16 November 2015, the Respondent filed his answer to the UNAT. 

24. On 24 March 2016, the UNAT found that (i) the Tribunal had erred in law in 

deciding that the Applicant failed to identify an administrative decision capable of 

being brought within the scope of judicial review; and (ii) the Agency’s refusal of 

a retrospective payment of the higher SOA was an administrative decision which 

clearly and unequivocally impacted on the Applicant’s terms and conditions of 

appointment. Holding that the application was receivable, the UNAT set aside the 

Tribunal’s Judgment and remanded the case to the Tribunal for a consideration of 

the merits before a different Judge. 
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25. By Order No. 091 (UNRWA/DT/2016) (“Order No. 091”) dated 6 

November 2016, the Tribunal ordered the Applicant and the Respondent to 

produce to the Tribunal by the close of business on 11 November 2016, a copy of 

the PD for the post of AVM Advisor that was signed and dated by the Applicant. 

26. On 10 November 2016, the Applicant responded to Order No. 091, stating 

that he did not keep any document from his personnel file. He added that, if the 

signed PD is not located, then Annex 13 of the Respondent’s reply, which bears 

his signature, would be proof of his agreement. 

27. On 11 November 2016, the Respondent responded to Order No. 091 by 

sending the acknowledgement of receipt of the copy of the PD signed by the 

Applicant and dated 6 December 2011.  

Applicant’s contentions 

28. The Applicant contends: 

i) A comparison between the PD that was approved on 12 September 

2011 and the PD that was approved on 11 March 2014 shows no 

change to the Applicant’s duties; 

ii) The change in the OCC from 01 to 66 should have been made to 

the PD that was approved on 12 September 2011; 

iii) He is entitled to the SOA at the rate of OCC 66 retroactively from 

1 December 2011 because his qualifications, responsibilities and 

experience have not changed since the date of the approval of his 

PD in September 2011; 

iv) The only change made to the Applicant’s PD in March 2014 was 

the correction of the OCC from 01 to 66; 

v) This is not a reclassification or a new PD, merely the rectification 

of the OCC; and 
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vi) The refusal of the Agency to pay him a sum of money to which he 

is entitled constitutes a discretionary administrative decision that is 

receivable because it breached the terms of his employment. 

29. The Applicant requests that the SOA for OCC 66 be paid to him 

retroactively from the date he signed on the approval of his post description, i.e. 6 

December 2011.  

Respondent’s contentions 

30. The Respondent contends that: 

i) The application is not receivable because no administrative decision 

has been taken; 

ii) Area Staff Regulation 2.1 gives the Commissioner-General 

discretion to classify posts; 

iii) The classification was made in accordance with the regulatory 

framework; 

iv) This classification was not an arbitrary decision against the 

Applicant;  

v) Area Staff Rule 103.5 requires that, in order to receive an allowance, 

a staff member must first be entitled to that allowance. In this case, the 

Applicant was not entitled to the allowance until 1 April 2014, that is, 

after the new OCC was approved; and 

vi) The relief sought by the Applicant has no legal basis.  

31. The Respondent requests the Tribunal to dismiss the application in its 

entirety.  

Considerations 

32. The Tribunal notes that paragraph vi) of the Applicant’s contentions and 

paragraph i) of the Respondent’s contentions have been addressed in the UNAT’s 
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Judgment Harb 2016-UNAT-643. Therefore, the Tribunal will examine the rest of 

the parties’ contentions. 

What is at issue?  

33. The Respondent contends that Area Staff Regulation 2.1 gives the 

Commissioner-General discretion to classify posts. Indeed, as per Area Staff 

Regulation 2.1: 

The Commissioner-General shall make appropriate provision for 

the classification of posts and staff into salary levels according to 

the nature of the duties and responsibilities required. 

34. This discretionary power is not contested by the Applicant. What the 

Applicant is claiming is that his post was not subject to reclassification because 

his PD approved on 12 September 2011 is similar to his PD approved on 11 

March 2014. Further, the Applicant claims that the Respondent’s so-called 

reclassification of his post is basically the rectification of the OCC from 01 to 66, 

and therefore he is entitled to the payment of OCC 66 retroactively since he has 

been doing the same duties since 2011. The Tribunal notes that the fact that his 

duties have not changed between 2011 and 2014 has not been challenged by the 

Respondent, and is confirmed by his immediate supervisor the H/PC/ICT Unit and 

by the Director of Education. 

35. The Tribunal finds merit in the Applicant’s argument. Comparing the 

Applicant’s PD approved on 12 September 2011 and his PD approved on 11 

March 2014, the Tribunal notes that they are identical to a comma. There is no 

change whatsoever in the two PDs with regard to the title, the duties, the 

responsibilities of the Applicant, his grade, his step, or the number of staff under 

his supervision.  

36. As per Area Staff Personnel Directive A/4/Part II/Rev.7/Section I (1 July 

2009): 

77. An area staff post that is upgraded will not have to be 

advertised provided that the post is upgraded to align accurately 

with existing standards and equivalent posts within the Agency, or 

as a correction to an anomaly (not a promotion), and where there 
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is no change to core responsibilities, or the addition of new 

responsibilities. Where the incumbent fully meets the minimum 

requirements of the upgraded post and has demonstrated 

satisfactory performance, he/she can be placed at the higher grade. 

(emphasis added). 

37. The Tribunal considers that the Applicant’s post has not been reclassified on 

promotion or transfer to another post. It is the same post, the same functions, the 

same responsibilities and the same title. The Tribunal is of the opinion that the 

Respondent merely rectified an anomaly, the word expressed by the Director of 

the Education Department when she corresponded with the Agency about the 

situation of the Applicant.  

38. Indeed, the documents in the file reflect this conclusion. The Tribunal notes 

that the Applicant received a letter dated 28 November 2011, clearly specifying 

that his post of Institute Education Specialist (Audio Visual Media) had been 

reclassified to Audio Visual Media and Multimedia Advisor. Then on 9 February 

2013, the CMSD, in a letter to the DHR, requested the following action be taken: 

“[c]hange OCC of the post of Audio Media and Multimedia Advisor, A16 from 

01 (Education Specialists) to 66 (Audio Visual Services). There is no mention of 

reclassifying the post; rather, the request is to change the SOA of a post. Finally, 

on 4 August 2013, the Director of Education sent an Interoffice Memorandum to 

the DHR recommending that prompt action be taken with regard to the 

“[a]lignment of the post of Audio Visual Media and Multimedia Advisor to the 

related OCC … ”. There is no mention of reclassificiation in any of the 

documents after the 28 November 2011 letter to the Applicant.  

39. The Respondent may refer to or elaborate on the management review or the 

comprehensive restructuring of the Education Department, or pretend that this 

was a reclassification. It remains nevertheless that there has been no change in the 

Applicant’s PD between 2011 and 2014. This is also confirmed by the Certificate 

of Service issued to the Applicant by the Human Resources Department on the 

day he left the Agency’s service, i.e. 31 October 2014, and filed as Annex 19 by 

the Respondent. It reads in relevant part: 
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Chronological Statement of Duties and Responsibilities: 

-From 1 December 2011 – 31 October 2014 as “Audio 

Visual Media and Multimedia Advisor” at the Education 

Department – UNRWA Headquarters, Amman. 

40. What the Respondent actually did was to adjust the OCC from 01 to 66, 

where it should have been all along. The SOA for an OCC 01 is 15 percent 

whereas the SOA for an OCC 66 is 38.15 percent, a substantial difference. As the 

Applicant’s title and duties did not change between 2011 and 2014, the Tribunal 

finds that the Applicant should be entitled to the payment of the SOA at the rate of 

38.15% for OCC 66 retroactively. However, some conditions apply. 

What are the prerequisites for the payment of SOA retroactively?  

41. The Respondent is not contesting that the correct OCC corresponding to the 

Applicant’s position was OCC 66. What the Respondent is contending is that it 

applied to the Applicant’s post only as of 11 March 2014, i.e. on the date the new 

PD was approved.  

42. Area Staff Rule 103.5, opportunely quoted only in part by the Respondent, 

provides the following: 

RETROACTIVITY OF PAYMENTS 

A staff member who has not received an allowance, grant or other 

payment to which he/she is entitled shall not receive retroactively such 

allowance, grant or payment unless he/she has made a written claim 

therefor: 

(A) In the case of the cancellation or modification of the rule 

governing eligibility, within three months following the date of 

such cancellation or modification: or 

(B) in every other case, within one year following the date on which 

he/she would have been entitled to the initial payment. 

(emphasis added). 

43. On or about 28 November 2011, the Applicant was sent the PD of his post, 

which had been approved on 12 September 2011 by the DHR. The Applicant 

signed the PD on 6 December 2011, and he claims that he realized “the mistake 

straight away and asked them to correct it”. In other words, as early as 6 
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December 2011, the Applicant was aware that OCC 01 was a mistake and should 

be rectified. However, there is no evidence in the record that the Applicant 

pointed out the mistake to the Agency right away. In his request for decision 

review, the Applicant again claims that he has “been discussing this issue with 

[his] immediate supervisor since December 2011” but there is no record in the file 

of such discussions. 

44. Further, the Applicant claims that “[i]n October 2012, taking into account 

the mistake [had not] been corrected”, he “informed in writing his direct 

supervisor … by email dated 11/10/2012”. Indeed, as per the record, the 

Applicant sent an email to his supervisor on 11 October 2012 as follows: 

Kindly note that there is injustice in the occupational allowance 

offered to the staff according to the rules and regulations. 

Please note that the occupational allowances for the following 

posts are as follows: 

-Communication advisor  35% 

-ICT advisor                 50 % 

-AVM advisor   15% 

 

Compared with these posts, please arrange to upgrade AVM 

advisor allowance to 35% (AVM allowance) effective 1/12/2011 

and to offer a managerial allowance as a supervisor of sub-unit 

with three staff members according to the rules and regulations. 

45. Judging from the contents of the above-referenced email, it looks as if this 

was the first time the Applicant brought the issue of the SOA to the attention of 

his supervisor. There is no mention of past discussions with his supervisor in this 

email. Therefore, the Tribunal will take this email as evidence of the Applicant’s 

written claim, as required by Area Staff Rule 103.5 (B). 

46. Taking the date of 6 December 2011 as the date the Applicant signed his 

PD, and the date of 11 October 2012 as the date of the first written claim by the 

Applicant regarding the SOA, assigned to OCC 66, the Tribunal finds that the 

Applicant made his written claim within the one-year deadline following the date 

on which he would have been entitled to the initial payment, in accordance with 

Area Staff Rule 103.5 (B). Consequently, the Tribunal finds that the Applicant is 

entitled to the payment of the SOA retroactively. 
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Was the Respondent’s decision exercised arbitrarily, motivated by prejudice or 

flawed by procedural irregularities or error of law? 

47. The Applicant does not point to, nor has he provided, any evidence of any 

arbitrariness or bias on the part of the Respondent. Rather, the Applicant claims 

that it took the Respondent two and a half years to rectify the anomaly of the OCC 

and SOA. Indeed, the rectification was a long time in coming, and the Tribunal is 

of the opinion that the Respondent’s tardiness is not malicious or arbitrary, but 

that it could be attributed to a slow or overburdened bureaucracy.   

Conclusion 

48. Given all the above, the application is allowed. 

 

 

______(Signed)_________________    

Judge Bana Barazi    

Dated this 24
th

 day of November 2016 

         

 

 

Entered in the Register on this 24
th

 day of November 2016 

 

 

 (Signed)      

Laurie McNabb, Registrar, UNRWA DT, Amman  


