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Introduction 

1. This is an application by Hassan El Arqan (the “Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), not to shortlist him 

for the post of SAP Applications Coordinator at UNRWA Headquarters in 

Amman. 

Facts 

2. Effective 12 February 1997, the Applicant was employed by the Agency as 

a Typist at the Gaza Field Office on a fixed-term appointment, Grade 6, Step 8. 

After having served in other administrative positions within UNRWA, the 

Applicant was appointed on 1 July 2005 as an Assistant Personnel Officer at 

UNRWA Headquarters (“HQ”) in Gaza, Grade 14. 

3. Effective 1 June 2013, the Applicant was seconded to the Enterprise 

Resource Planning Department (“ERP”) in HQ Amman (“HQA”) to perform the 

role of Human Resources Management Process Expert. The Applicant’s 

secondment was extended until 31 December 2015. As of 1 January 2016, the 

Applicant returned to his post of Assistant Personnel Officer at UNRWA HQ in 

Gaza. 

4. On 4 November 2015, the Agency advertised a vacancy notice for the post 

of SAP Applications Coordinator at HQA, Grade P-4. A total of 35 candidates 

applied for the post (eight internal and 27 external), including the Applicant. None 

of the candidates were placed in Tranche 1, four candidates were placed in 

Tranche 2, and 31 candidates were placed in Tranche 3, including the Applicant. 

The recruitment process was closed as the Agency did not deem the four 

candidates in Tranche 2 to constitute an adequate pool of candidates. 

5. On 21 January 2016, the Agency re-advertised the vacancy notice for the 

same post. A total of 54 candidates applied (seven internal and 47 external), 

including the Applicant. None of the candidates were placed in Tranche 1, two 
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candidates were placed in Tranche 2 (both external candidates), and 52 candidates 

were placed in Tranche 3, including the Applicant. The two candidates who were 

placed in Tranche 2 were shortlisted for an interview. 

6. On 14 April 2016, the Agency interviewed both of the shortlisted 

candidates. Neither of them was found suitable for the post. 

7. By email dated 21 April 2016, the Applicant solicited the Head, 

Recruitment Section (“HRS”) with regard to the reason for his non-selection. On 

the same day, the HRS responded to the Applicant that he did not meet the 

minimum requirements for the post, specifically, the requirement of “a minimum 

of eight years of progressively responsible experience in the implementation and 

management of Applications System in the Human Resources Management 

functional domain in public or private sector.” 

8. On 8 May 2016, the Applicant submitted a decision review request. On 9 

May 2016, the Special Assistant to the Deputy Commissioner-General (“DCG”) 

responded to the Applicant that, as the recruitment process for the post has not yet 

been concluded, there was no administrative decision to be reviewed. 

9. On 4 July 2016, the two candidates who had been interviewed for the post 

were informed of their non-selection.  

10. On 24 July 2016, the present application was filed with the UNRWA 

Dispute Tribunal (the “Tribunal”). The application was transmitted to the 

Respondent on 27 July 2016. 

11. On 26 August 2016, the Respondent filed his reply only addressing the issue 

of receivability. The reply was transmitted to the Applicant on 28 August 2016. 

12. By Order No. 028 (UNRWA/DT/2017) dated 15 February 2017, the 

Tribunal ordered the Respondent to submit a full and complete reply on the merits 

of the case.  

13. On 16 March 2017, the Respondent filed his reply on the merits. The reply 

was transmitted to the Applicant on 19 March 2017. 
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Applicant’s contentions 

14. The Applicant contends: 

i) The decision not to shortlist him was an administrative decision; 

ii) His candidature was not given a fair and adequate consideration given 

that he has experience in carrying out all the duties outlined in the vacancy 

notice and he fulfills the requirement of eight years of experience, as well as 

the educational requirements; 

iii) He has more than the minimum requirements for the post to the extent 

that, as he is the Reach expert, he would have to train any new employee in 

the SAP System;  

iv) The Agency did not provide adequate feedback with regard to his non-

selection. Instead, the Agency only communicated to him that he did not 

fulfil the requirement of eight years of experience for the post; and  

v) He was not given priority consideration as an internal candidate.  

15. The Applicant requests: 

i) To be shortlisted and to be interviewed for the vacant post; and  

ii) To be compensated for the psychological harm that he and his family 

have suffered. 

Respondent’s contentions 

16. The Respondent contends: 

i) The application is not receivable as the decision not to shortlist the 

Applicant was only a step in the selection process. Any finding in relation to 

the qualifications of individual candidates as part of their evaluations does 

not constitute an administrative decision; 
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ii) At the time of the decision review request, the selection process was 

ongoing, and the candidates who had been interviewed had not yet been 

informed of their non-selection. As no candidate was approved or 

recommended for selection, the post was still vacant; 

iii) The decision not to shortlist the Applicant was properly effected, and 

it is not for the Tribunal to assess the relative merits of the candidates; 

iv) The Applicant was assessed in both recruitment rounds and was 

placed in Tranche 3 as he did not meet the minimum requirements for the 

post. The Agency determined that the Applicant lacked the required 

knowledge and experience in many areas listed in the vacancy 

announcement, such as: 

 The Applicant has no experience either being in charge of or 

having direct responsibilities in managing software system 

implementation. Rather, in his previous roles he acted as a 

business focal point, without any management responsibilities for 

software system implementation; 

 The Applicant lacked the required knowledge and experience 

regarding methodologies of ERP vendors; 

 The Applicant lacked the required knowledge and experience 

regarding management and support of applications; 

 The Applicant lacked the required knowledge and experience 

regarding software development methodologies; and 

 The Applicant lacked the required SAP customising experience, 

which was explicitly listed as a “must” in the vacancy 

announcement; 

v) The required set of knowledge and experience for this vacancy is rare. 

In fact, after two rounds of applications involving a total of 85 internal and 

external candidates, none of the candidates was assessed to fully meet the 

requirements and only two candidates in the second round were assessed to 

partially meet the requirements, and they were subsequently interviewed. 

Ultimately, no candidate was selected; and  

vi) The relief sought by the Applicant has no basis.  
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17. The Respondent requests the Tribunal to dismiss the application in its 

entirety.  

Considerations 

Receivability 

18. The Applicant contests the decision not to shortlist him for the post of SAP 

Applications Coordinator at HQA, Grade P-4. 

19. On 4 November 2015, the Agency advertised a vacancy notice for the post 

of SAP Applications Coordinator. The Applicant applied for the post but was not 

shortlisted. The Agency did not find a suitable candidate during this first round of 

the selection process. On 21 January 2016, the Agency re-advertised the vacancy 

notice for the post. A total of 54 candidates applied, including the Applicant. Two 

candidates, who had been placed in Tranche 2, were invited for an interview. The 

Applicant was not invited for an interview as he was placed in Tranche 3. 

20. By email dated 21 April 2016, the Applicant inquired as to why he had not 

been invited for an interview. The HRS responded that he had not met the 

minimum requirements for the post.  

21. On 8 May 2016, the Applicant submitted a decision review request. On 9 

May 2016, the Special Assistant to the DCG responded that the recruitment 

process for the post had not yet been concluded, and accordingly, there was no 

administrative decision to be reviewed.  

22. The Respondent claims that the application is not receivable because as of 

the date of the decision review request, the selection process was ongoing. 

Therefore, there was no administrative decision to contest. The Tribunal 

previously stated in its Judgment El Juju UNRWA/DT/2016/014, in paragraph 23, 

that under no circumstances may a candidate contest the individual steps of the 

process of selection. It is only when the candidate contests the decision not to 

select him/her for a post that he/she can raise the irregularity of a phase of the 

selection process. However, in the interest of justice, the Tribunal must review the 

application as a whole and make a determination as to the actual decision that is 
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being contested by the Applicant. In the present case, it is clear to the Tribunal 

that the Applicant is, in fact, complaining about the decision not to select him.  

23. The Respondent also claims that the decision not to select the Applicant for 

the post was without direct legal consequences for the Applicant since at the end 

of two selection processes, no candidate was selected for the post. This claim is 

without merit. 

24. In its Judgment El Mussader UNRWA/DT/2016/037, in paragraph 18, the 

Tribunal stated that, as soon as a candidate is informed by the Agency that he/she 

is not shortlisted, it means that the selection process has ended for him/her. 

Therefore, the candidate can submit a request for decision review.
 
In the same 

Judgment, the Tribunal added that the application would only be premature if the 

Agency had decided to suspend the selection process without appointing a 

candidate. This is not the situation in the present case. In fact, as the Applicant 

was not shortlisted for the post, it meant that the selection process had ended for 

him.  

25. The former United Nations Administrative Tribunal held in its Judgment 

No. 1157, Andronov (2003), paragraph V, as follows:  

Administrative decisions are therefore characterized by the 

fact that they are taken by the Administration, they are 

unilateral and of individual application, and they carry direct 

legal consequences. 

26. The Applicant’s main contention is that he was incorrectly placed in 

Tranche 3. Had the Applicant been placed in Tranche 1 or 2, then he would have 

been interviewed, and he would have had a chance to be selected. Accordingly, 

the Tribunal finds that the decision not to place the Applicant in Tranche 1 or 2, 

produced direct legal consequences affecting the terms of his appointment. 

Therefore, the Tribunal considers that the application is receivable. 

Merits 

27. The United Nations Appeals Tribunals (“UNAT”) has held, inter alia, in 

Ljungdell 2012-UNAT-265 as follows:  
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30. Under Article 101(1) of the Charter of the United Nations 

and Staff Regulations 1.2(c) and 4.1, the Secretary-General has 

broad discretion in matters of staff selection. The 

jurisprudence of this Tribunal has clarified that, in reviewing 

such decisions, it is the role of the UNDT or the Appeals 

Tribunal to assess whether the applicable Regulations and 

Rules have been applied and whether they were applied in a 

fair, transparent and non-discriminatory manner. The 

Tribunals’ role is not to substitute their decision for that of the 

Administration. 

28. With regard to which party bears the burden of proof in a non-selection 

case, in Rolland 2011-UNAT-122, the UNAT held, in relevant parts, as follows:  

26. There is always a presumption that official acts have been 

regularly performed. This is called a presumption of regularity. 

But this presumption is a rebuttable one. If the management is 

able to even minimally show that the Appellant’s candidature 

was given a full and fair consideration, then the presumption 

of law stands satisfied. Thereafter the burden of proof shifts to 

the Appellant who must show through clear and convincing 

evidence that she was denied a fair chance of promotion. 

* * * 

21. […] A candidate challenging the denial of promotion must 

prove through clear and convincing evidence that procedure 

was violated, the members of the panel exhibited bias, 

irrelevant material was considered or relevant material 

ignored. There may be other grounds as well. It would depend 

on the facts of each individual case. 

29. In the present case, the Applicant claims that his candidature was not given 

full and fair consideration, especially contending that he met not only the required 

amount of years of experience stated in the post description, but also the 

educational requirements. 

30. Implementing International Staff Regulation 4, International Staff Personnel 

Directive I/104.2/Rev.4 provides: 

35.  Where the Hiring Director chooses to consider all qualified 

applicants, the Recruitment Section will complete reviewing 

all applications at the close of the advertisement period. The 

Recruitment Section shall then create a long list based on an 

initial assessment of the candidates’ academic qualifications 

and working experience as set out in the vacancy 
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announcement. Those candidates who fully meet the minimum 

requirements shall be termed “Tranche 1”, those who partially 

meet the requirements or meet on equivalency shall be termed 

“Tranche 2” and those who do not as “Tranche 3”. Tranche 1 

and Tranche 2 candidates comprise the long list. 

31. The Tribunal notes that, as it has been appropriately raised by the 

Respondent, the Applicant was assessed in both recruitment rounds and was 

placed in Tranche 3 as he did not meet the minimum requirements for the post. In 

fact, the Respondent claims that the Applicant lacked the following required 

knowledge and experience listed in the vacancy announcement: 

 The Applicant has no experience either being in charge of or having direct 

responsibilities in managing software system implementation. Rather in his 

previous roles he acted as a business focal point, without any management 

responsibilities for software system implementation; 

 The Applicant lacked the required knowledge and experience regarding 

methodologies of ERP vendors; 

 The Applicant lacked the required knowledge and experience regarding 

management and support of applications; 

 The Applicant lacked the required knowledge and experience regarding 

software development methodologies; and 

 The Applicant lacked the required SAP customising experience, which was 

explicitly listed as a “must” in the vacancy announcement. 

32. The Respondent also emphasised the importance of the specialized 

experience, particularly relating to SAP customising, and underlined that the 

required set of knowledge and experience for the post is rare. This is demonstrated 

by the fact that none of the candidates were found suitable after two rounds of 

applications involving a total of 85 internal and external candidates. 

33. The Applicant has not specifically contested the accurate shortcomings 

described above. As he has the burden to prove that the contested decision was 

unlawful, the Tribunal considers that he has failed to establish by clear and 

convincing evidence that the decision not to select him for the post was exercised 

arbitrarily or capriciously, was motivated by prejudice or other extraneous factors.  

34. Lastly, the Applicant claims that he was not given priority considerations as 

an internal candidate in contradiction to International Staff Regulation 4.5.  

35. Regulation 4.5 provides as follows:  
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With due regard to the recruitment of fresh talent, and on as 

wide a geographical basis as possible, preference shall be 

given to persons already in the service of the Agency who 

have the requisite qualifications and experience. 

36. In Megerditchian 2010-UNAT-088, the UNAT held as follows: 

27.[…] [I]n addition to having the requisite qualifications, 

Megerditchian was also required to pass an interview before 

being given priority consideration. She did not establish any 

evidence that the interview process was flawed. 

28. It should be emphasised that “priority consideration” 

cannot be interpreted as a promise or guarantee to be appointed 

or receive what one is considered in priority for. To hold 

otherwise would compromise the highest standards of 

efficiency, competency, and integrity required in selecting the 

best candidate for staff positions under Article 101 of the 

Charter. 

37. Therefore, the Tribunal holds that the Applicant’s claim with regard to 

being given priority consideration as an internal staff member is without merit.  

38. It follows from all of the foregoing that the Applicant has failed to provide 

proof to establish that the decision not to select him for the post was unlawful. 
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Conclusion 

39. In view of the foregoing, the Tribunal DECIDES: 

The application is dismissed.  

(Signed) 

Judge Jean-François Cousin 

Dated this 28
th

 day of May 2017 

Entered in the Register on this 28
th

 day of May 2017 

(Signed) 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 


