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Introduction 

1. This is an application by Mazen Sarieddine (the “Applicant”) against the 

decisions of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), to transfer Mr. B. Y. 

to a General Fund post of Procurement & Logistics Clerk in the Procurement and 

Logistics Department, Procurement Division, Lebanon Field Office.  

Facts 

2. On 15 July 2015, the Agency published, internally and externally, a vacancy 

announcement for the posts of Procurement and Logistics Clerk (“P&L Clerk”), 

Grade 8, in the Procurement and Logistics Department (“PLD”), Procurement 

Division, Lebanon Field Office (“LFO”). The objective of the vacancy 

announcement was to establish an employment roster for the posts of P&L Clerk at 

the LFO. 

3.  On 19 January 2016, the Interview Panel established an employment roster 

of five persons for the posts of P&L Clerk in order of priority. The Applicant was 

the third candidate recommended by the Interview Panel. 

4. Appointments to General Fund (“GF”) posts or project funded posts are both 

fixed-term appointments. However, GF posts provide more stability for staff 

members compared to project funded posts.  

5. The incumbent of one of the GF posts of P&L Clerk was on Special Leave 

Without Pay (“SLWOP”) from 1 July 2015 until 30 June 2016. By email dated 11 

February 2016, the Head, Field Human Resources Office (“H/FHRO”) approved 

filling this post by a fixed-term appointment until the end of the incumbent’s 

SLWOP on 30 June 2016. Effective 23 February 2016, the Applicant was employed 

by the Agency as a P&L Clerk, Grade 8, Step 1, in the above-mentioned GF post 

with a fixed-term appointment expiring on 30 June 2016. 

6. In March 2016, the P&L Clerk on SLWOP submitted her resignation. 

Effective 1 April 2016, her resignation was accepted by the Agency.  
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7. By email to the H/FHRO dated 18 March 2016, the Head, Field Procurement 

and Logistics Office (“H/FPLO”) proposed that the candidate ranked number one 

on the employment roster be offered the post temporarily encumbered by the 

Applicant following the resignation of the previous incumbent of the post. 

8. By email to the Human Resources Service Officer (“HRSO”) dated 10 June 

2016, Mr. B. Y. requested to be transferred to the vacant GF post of P&L Clerk.  

9. Prior to the expiration of the Applicant’s fixed-term appointment on 30 June 

2016, by letter dated 24 June 2016, the Applicant was informed of the decision to 

reassign him to a project funded post of P&L Clerk, PLD, Procurement Division, 

LFO, effective 1 July 2016, without change in grade or salary level. 

10. On 25 July 2016, the Applicant sought review of the decision of 24 June 2016.  

11. On 30 August 2016, the present application was filed with the UNRWA 

Dispute Tribunal (the “Tribunal”). The application was transmitted to the 

Respondent on 19 September 2016. 

12. On 19 October 2016, the Respondent filed his reply. The reply was 

transmitted to the Applicant on 20 October 2016. 

13. On 5 December 2016, the Applicant filed a “Motion for Leave to Submit 

Supplementary Evidence”. The motion was transmitted to the Respondent on the 

same day.  

14. By Order No. 103 (UNRWA/DT/2016) dated 15 December 2016, the 

Tribunal granted the Applicant’s request.  

15. On 28 December 2016, the Applicant submitted his supplementary evidence. 

This was transmitted to the Respondent on 29 December 2016. 

16. By Order No. 038 (UNRWA/DT/2017) dated 7 March 2017, the Tribunal 

ordered the Respondent to submit his comments on the Applicant’s supplementary 

evidence.   
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17. On 29 March 2017, the Respondent submitted his comments on the 

Applicant’s supplementary evidence. This was transmitted to the Applicant on the 

same day.  

18. By Order No. 073 (UNRWA/DT/2017) (“Order No. 073”) dated 11 June 

2017, the Tribunal ordered the Respondent to clarify certain details with regard to 

the Applicant’s appointment to a project funded post. 

19. On 7 July 2017, the Respondent filed a “Motion for Extension of Time” to 

comply with Order No. 073. 

20. By Order No. 087 (UNRWA/DT/2017) (“Order No. 087”) dated 9 July 2017, 

the Tribunal granted the Respondent’s request for extension of time.  

21. On 20 July 2017, the Respondent submitted his response to Order No. 073. 

This was transmitted to the Applicant on 23 July 2017. 

22. On 7 August 2017, the Tribunal issued a notice of hearing convoking the 

parties to a hearing on 7 September 2017. 

23. On 7 September 2017, the Tribunal held a hearing at the LFO. 

24. By Order No. 117 (UNRWA/DT/2017) (“Order No. 117”) dated 10 

September 2017, the parties were ordered to provide additional information to the 

Tribunal following issues raised during the hearing. Corrigendum No. 

UNRWA/DT/2017/001/Corr.01 to Order No. 117 dated 12 September 2017 was 

also issued by the Tribunal to correct a clerical error.  

25. On 17 September 2017, the Applicant submitted his response to Order No. 

117. This was transmitted to the Respondent on 27 September 2017. 

26. On 23 September 2017, the Respondent submitted his response to Order No. 

117. This was transmitted to the Applicant on 27 September 2017. 

Applicant’s contentions 

27. The Applicant contends: 
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i) The selection process for the employment roster for the posts of P&L 

Clerk was corrupted as one of the rostered candidates, Mr. B. Y., had actually 

failed the technical test; 

ii) The Agency did not respect the ranking of the employment roster while 

selecting candidates for the GF posts of P&L Clerk;  

iii) The transfer of Mr. B. Y. through the application of the Field Technical 

Instruction No. 01/2016 (“FTI 01/2016”) to a GF post of P&L Clerk was in 

contradiction with the Rules and Regulations of the Agency as the Applicant 

was the third-ranked candidate in the employment roster; 

iv) Mr. B. Y. has been involved in outside activities without informing the 

Agency; and 

v) He was subjected to discrimination during the selection process for not 

being a Palestine refugee.  

28. The Applicant requests: 

i) To be appointed to a GF post of P&L Clerk in accordance with the 

ranking of the employment roster;  

ii) The Agency to ensure that selection processes are free from any form 

of discrimination; and 

iii) To be evaluated once more to prove his qualifications.  

Respondent’s contentions 

29. The Respondent contends: 

i) The reassignment of the Applicant to a project funded post was 

reasonable and properly effected; 

ii) The Applicant has not proven his allegations of discrimination, 

favouritism or corruption;  
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iii) Mr. B. Y. requested the Human Resources Career Management Officer 

(“HRCMO”) to review his test results on 31 December 2015. He was directed 

to the Grievances Officer who reports directly to the Deputy Director of 

UNRWA Affairs, Lebanon (“D/DUA/L”). On 4 January 2016, the test results 

of Mr. B. Y. were effectively reviewed by the Grievances Officer and an 

Administrative Officer of the PLD. The Human Resources Assistant noted 

that a part of the test had not been corrected, and that the correct result of the 

test of Mr. B. Y. was 30 out of 50 instead of 21 out of 50, changing his results 

from failing to passing the technical test;  

iv) Mr. B. Y. was transferred from the project funded post to a GF post; he 

was not selected from the employment roster. Therefore, the Applicant’s 

suggestions of unfairness in the selection process are without any basis;  

v) The Applicant failed to sustain the burden of proof required by the 

Tribunal to establish by convincing evidence that the impugned decision was 

exercised arbitrarily or capriciously, was motivated by prejudice or other 

extraneous factors or was flawed by procedural irregularity or error of law; 

and  

vi) The relief sought by the Applicant has no legal basis.  

30. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Scope of the case 

31.  The Tribunal recalls that the scope of a case is limited to the decisions 

contested in the decision review request and reiterated in the application submitted 

to the Tribunal. The United Nations Appeals Tribunal (“UNAT”) has consistently 

held that it is part of the duties and the inherent powers of a Judge to adequately 

interpret and comprehend the contentions submitted by the parties, and to identify 

what is, in fact, being contested. In its Judgment in Massabni 2012-UNAT-238, the 

UNAT held, inter alia, as follows:  
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25. The duties of a Judge prior to taking a decision include 

adequate interpretation and comprehension of the applications 

submitted by the parties, whatever their names, words, structure 

or content, as the judgment must necessarily refer to the scope 

of the parties’ contentions. Otherwise, the decision-maker 

would not be able to follow the correct process to accomplish 

his or her task, making up his or her mind and elaborating on a 

judgment motivated in reasons of fact and law related to the 

parties’ submissions. 

26. Thus, the authority to render a judgment gives the Judge an 

inherent power to individualize and define the administrative 

decision impugned by a party and identify what is in fact being 

contested and subject to judicial review, which could lead to 

grant, or not to grant, the requested judgment. 

32. As a result of reviewing the case file, the Tribunal determines that the 

Applicant contests the decision to appoint Mr. B. Y. to a GF post at the PLD 

effective 1 July 2016. The complaints raised by the Applicant during the hearing, 

and in his latest submissions, about the manner in which he was treated upon his 

return to a project funded post were not raised in his decision review request. 

Therefore, the Tribunal holds that these complaints as such are not receivable within 

the context of the present application. 

Merits  

33. On 7 September 2017, the Tribunal held a hearing in this case to further 

clarify the contentions of the parties.  

34. Following a recruitment process for an employment roster for the posts of 

P&L Clerk at the LFO, the Interview Panel established an employment roster of 

five persons in order of priority. The Applicant was the third candidate 

recommended by the Interview Panel. Given the availability of a post of P&L Clerk, 

an Administrative Officer at the PLD requested the appointment of a candidate to 

this post from the employment roster. Accordingly, effective 23 February 2016, the 

Applicant was appointed by the Agency as P&L Clerk, Grade 8, Step 1, until 30 

June 2016. The Applicant was offered this post as the first and second-ranked 

candidates on the employment roster were already employed on GF posts of P&L 

Clerk until 30 June 2016.  
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35. Following the resignation of their incumbents, two GF posts of P&L Clerk 

became vacant effective 1 July 2016. The Respondent noted that these two vacant 

posts were filled by two staff members, namely Mr. F. A. and Mr. B. Y., through 

transfers in application of FTI 01/2016 following their requests for transfer, based 

on their respective dates of entry of duty. Mr. F. A. was the first recommended 

candidate on the employment roster while Mr. B. Y. was the fourth one. The 

Respondent also informed the Tribunal that Ms. Z. A., second-ranked candidate on 

the employment roster was also appointed to a GF post. The Applicant, the third 

candidate on the roster, was reassigned to a project funded post. Consequently, the 

Applicant contested the decision to appoint Mr. B. Y., fourth-ranked candidate, to 

a GF post through a transfer in application of FTI 01/2016.  

36. The Applicant claims that Mr. B. Y. should not have been on the roster in the 

first place as he had failed to pass the technical test. However, the Tribunal holds 

that this contention is irrelevant as Mr. B. Y. was appointed on a GF post of P&L 

Clerk following his request for transfer and not because he was a rostered candidate.  

37. The Applicant further contends that Mr. B. Y., who was the fourth-ranked 

candidate on the roster, cannot be appointed through a transfer process as the 

Agency, in matters of appointment, has a duty to secure the highest standards of 

efficiency, competence and integrity.   

38. Area Staff Regulation 4.3 provides: 

Due regard shall be paid in the appointment, transfer and 

promotion of staff to the necessity for securing the highest 

standards of efficiency, competence and integrity.       

39. The vacancy announcement for the employment roster provides: 

RECRUITMENT PROCESS 

The Recruitment process is based on the Agency’s strategy to 

obtain the best qualified and suitable employees through a 

competitive recruitment process. After the deadline for 

receiving applications, all applications will be reviewed by the 

Human Resources Office and the Hiring Department. 

… 
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GENERAL INFORMATION 

… 

Where there are two or more equally qualified candidates, 

selection preference will normally be given to internal 

candidates, Palestine Refugees and candidates of the under-

represented gender. If the post is a project funded post (this will 

be indicated in the vacancy), an internal candidate with a 

temporary-indefinite or fixed-term appointment selected for this 

post will not retain his/her current contractual status and 

entitlements in accordance with current letter of appointment 

and applicable Area Staff Rules. The Agency maintains the 

discretion to fill future vacancies for this position from the roster 

without re-advertising the vacancy.  

40. FTI 01/2016 entitled “Lateral Transfers Initiated at the Request of Staff, 

Lebanon Field Office” provides:  

Application & Authority for Employee Transfer Requests  

2. The filling of posts by transfer of existing staff represents an 

exception to the general principle that posts shall be filled 

through a competitive process. 

41. It is clear from the above-cited paragraph of FTI 01/2016, that the Agency is 

entitled to appoint a staff member to a post by means of a transfer rather than a 

competitive selection process at the LFO. It is also recognized in the above-cited 

paragraph of FTI 01/2016 that the filling of posts by transfer of existing staff 

members represents an exception to the general principle that posts shall be filled 

through a competitive selection process. In Simmons 2016-UNAT-624, a very 

similar case to the present one, the Appellant was a rostered candidate for the post 

of Programme Budget Officer at the P-4 level. Even though he applied for the post 

as a rostered candidate, the job opening for the post was cancelled and another staff 

member was laterally transferred to the vacant post. With regard to this decision of 

lateral transfer, the UNAT held as follows: 

11. We agree with the Secretary-General’s submissions, 

namely, that the Administration has broad discretion in relation 

to the internal organization of its units and departments. Section 

2.5 of ST/AI/2010/3 allows for lateral reassignment within a 

department or office without the creation of a job opening. The 

lateral reassignment of Ms. CP in this case falls entirely within 

the discretion of the Administration. 
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12. The jurisprudence of the Appeals Tribunal has been that the 

Administration has the power to restructure and reorganize its 

units and its departments to lend to greater efficiency. It is 

therefore not within the remit of the UNDT to pronounce on the 

exercise of this discretion, as in this case, to determine whether 

or not rostered candidates should be considered and other 

internal management issues. This can only be done if there is 

evidence before the Dispute Tribunal of arbitrary and unlawful 

exercise of the discretion. We find no evidence of arbitrary and 

unlawful exercise of discretion in this appeal. 

42. In line with this jurisprudence of the UNAT, this Tribunal holds that FTI 

01/2016 allows for a lateral transfer in the LFO and it is not within the remit of this 

Tribunal to pronounce on the exercise of this discretion, unless it was exercised 

arbitrarily or unlawfully. In this respect, the Tribunal will now review whether the 

Agency exercised its discretion lawfully.  

43. As mentioned before, two GF posts of P&L Clerk became vacant effective 1 

July 2016, following the resignation of their incumbents. Once asked by the 

Tribunal how these two posts were filled, the Respondent replied as follow:  

The two vacant posts were filled effective 1 July by two staff 

members [Mr. F. A.] and [Mr. B. Y.] as per the Filed Technical 

Instruction on transfers. [Mr. F. A.’s] entry of duty is 10 April 

2012 while [Mr. B. Y.’s] entry of duty is 1 January 2013 … For 

completeness, the Respondent submits that [Ms. Z. A.] was 

appointed on GF post as her entry of duty was 1 February 2014 

while the Applicant’s entry of duty is 23 [February] 2016. The 

appointment of [Ms. Z. A.] to the GF post was following the 

recommendation of the Intake Committee.   

44. In addition, the witnesses affirmed these explanations during the hearing. 

They also mentioned that, in line with FTI 01/2016, the practice at the LFO in filling 

posts was to first process transfer requests before processing rostered candidates. It 

is thus evident that the Agency first processed the transfer requests and prioritized 

Mr. F. A. and Mr. B. Y. as a result of their seniority in line with paragraph 9 of FTI 

01/2016, which reads as follow:  

9. The Field Human Resources Officer shall consider if the 

request meets the following criteria:  

a. The requesting staff member has presented one or more 

compelling humanitarian or personal reasons for the 
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transfer; priority in this case goes to the more senior staff. 

In case of two or more staff members with the same 

seniority, performance evaluation will be the decisive 

element; otherwise an interview by the Head of Department 

will be done to determine selection. 

45. In the present case, the Applicant was not eligible to submit a transfer request. 

As Mr. B. Y. was the most senior staff member who requested a transfer to a GF 

post of P&L Clerk, the Tribunal therefore holds that his transfer was not arbitrary 

or unlawful and the Applicant failed to establish otherwise.  

46. Lastly, the Applicant also contends that the selection process for the 

employment roster was corrupted and he was subjected to discrimination during the 

selection process for not being a Palestine refugee. Even if these allegations are 

true, not only are they inadequately supported by evidence but they are also 

irrelevant to the impugned decision transferring Mr. B. Y. to a GF post of P&L 

Clerk.  

Conclusion 

47. In view of the foregoing, the Tribunal DECIDES: 

The application is dismissed. 

 

(Signed) 

Judge Jean-François Cousin 

Dated this 19th day of November 2017 

Entered in the Register on this 19th day of November 2017 

(Signed) 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 


