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Introduction 

1. This is an application by Majdi Ashour (the “Applicant”) against the decision 

of the United Nations Relief and Works Agency for Palestine Refugees in the Near 

East, also known as UNRWA (the “Respondent”), not to select him for the post of 

Deputy Chief Field Health Programme in the Gaza Field Office. 

Facts 

2. Effective 24 April 2005, the Applicant was employed by the Agency on a 

fixed-term appointment as Medical Officer B, Grade 14, Step 1, at the Health 

Programme in the Gaza Field Office (“GFO”). The Applicant is currently the 

Deputy Head, Health Centre A, GFO.  

3. On 25 September 2016, the Agency internally advertised the post of Deputy 

Chief Field Health Programme (“D/CFHP”) following the retirement of the 

incumbent. The Agency received 11 applications for the post. Six candidates, 

including the Applicant, were shortlisted and were invited for an interview. 

4. On 5 December 2016, the Applicant was interviewed and assessed against 

five key competencies. In its assessment, the Interview Panel noted that the 

Applicant met the requirements of the planning and organizing competency, but did 

not meet the requirements for the four other competencies. The Interview Panel 

concluded that the Applicant was not suitable for the post. 

5. Following the interview, the Applicant called the Human Resources Career 

Management Officer (“HRCMO”) mentioning that, before the interview, he had 

overheard a discussion between the Interview Panel members about his candidacy.  

6. In the record of the selection process, it is noted that a discussion in fact had 

occurred between the Interview Panel members before the Applicant’s interview.  

During this discussion, the Director of Health, Headquarters Amman (“DH/HQA”) 

raised the issue of the Applicant’s eligibility. The note in the record also specifies 

that the HRCMO confirmed to the Applicant that the discussion had taken place 
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between the panel members but that it had not affected the Interview Panel’s 

assessment of the Applicant’s interview. 

7. On 15 December 2016, the Interview Panel recommended one candidate for 

the post of D/CFHP. On 23 January 2017, the selected candidate was announced 

through a GFO Staff Bulletin.  

8. On 23 March 2017, the Applicant requested review of the decision not to 

select him for the post of D/CFHP in the GFO. 

9. On 19 July 2017, the Applicant filed his application with the UNRWA 

Dispute Tribunal (the “Tribunal”). It was transmitted to the Respondent on 20 July 

2017. 

10. On 18 August 2017, the Respondent filed his reply. The reply was transmitted 

to the Applicant on 21 August 2017. 

11. On 25 August 2017, the Respondent filed a “Motion for Leave to File 

Additional Evidence”. The Respondent’s motion was transmitted to the Applicant 

on 28 August 2017. 

12.  On 28 August 2017, the Applicant filed a “Motion to Submit Rejoinder to 

the Respondent’s Reply”. The Applicant’s motion was transmitted to the 

Respondent on 28 August 2017. 

13. By Order No. 116 (UNRWA/DT/2017) dated 10 September 2017, the 

Tribunal granted the Respondent’s request to file additional evidence and the 

Applicant’s request to submit a rejoinder to the Respondent’s reply. 

14. On 23 September 2017, the Applicant submitted his rejoinder to the 

Respondent’s reply. The Applicant’s rejoinder was transmitted to the Respondent 

on 24 September 2017. 

15. On 9 October 2017, the Respondent submitted his additional evidence. The 

Respondent’s additional evidence was transmitted to the Applicant on 10 October 

2017. 



  Case No. UNRWA/DT/GFO/2017/049 

  Judgment No. UNRWA/DT/2018/040 

 

Page 4 of 12 

Applicant’s contentions 

16. The Applicant contends: 

i) The DH/HQA negatively influenced other panel members by divulging 

that, in 2015, he had a “horrible interview” with the Applicant for the position 

of the Chief Field Health Programme; 

ii) The conversation among some of the Interview Panel members that he 

overheard negatively affected his performance during the interview;  

iii) The selected candidate exceeded the requirements in three 

competencies and met the requirements in two competencies, while the other 

four candidates, including himself, were rated as meeting the requirements in 

only one competency. This demonstrates that the interview process was 

tailored to select the acting D/CFHP for the post in question;  

iv) The note for the record signed by the HRCMO and the Human 

Resources Associate (“HRA”) is not dated, and the HRA was not a witness 

to the Applicant’s phone call to the HRCMO;  

v)  His career development within the Agency is being deliberately 

blocked; and 

vi) The Interview Panel members must be heard as witnesses by the 

Tribunal.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

17. The Applicant requests: 

i)  The rescission of the recruitment process for the post D/CFHP; and  

ii)  To be compensated for moral damages for the psychological harm he 

suffered.  

Respondent’s contentions 

18. The Respondent contends: 
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i) The selection process for the post of D/CFHP was properly effected, 

given the broad discretion of the Commissioner-General in staff selection; 

ii) The Applicant’s candidacy was given a full and fair consideration; the 

Agency’s decision not to recommend the Applicant for the post was 

reasonable as the Applicant did not meet the requirements for four 

competencies out of five;  

iii) The note for the record reflects that the internal discussions among the 

Interview Panel members did not establish prejudice on the part of any of the 

Interview Panel members; 

iv) The HRCMO specifically reminded the Interview Panel members that 

a candidate’s performance in a previous interview should not affect the 

assessment during his interview for the post of D/CFHP; 

v) The recruitment report demonstrates that there is no doubt as to the 

suitability assessment of the Applicant; 

vi) The Applicant’s examples of alleged prejudice against him inside the 

Gaza Field Health Programme are not relevant to this application;  

vii) The Applicant’s request to call all members of the Interview Panel as 

witnesses should be rejected; 

viii) There is no evidence of abuse of power; there is no evidence that the 

DH/HQA’s statements constituted an improper use of his position nor that his 

comments influenced other Interview Panel members; 

ix) The discussions among the Interview Panel members before the start of 

the interview were normal internal discussions; the Applicant did nothing to 

make the Interview Panel aware of his presence and he was not supposed to 

hear those discussions; and finally, these discussions cannot be labelled as 

“leakage”; and 

x) The relief sought by the Applicant has no basis.  
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19. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Merits 

20. The Applicant contests the decision not to select him for the post of D/CFHP. 

His main contention is that, prior to the start of his interview, the Interview Panel 

members were negatively influenced by some of its members, in particular by the 

DH/HQA. 

21. The facts as described by the Applicant are as follows:  

I was notified to set for the interview of Deputy Chief Field 

Health Program on the 5th of December 2016 at 9 am in the 

meeting room at the Director of UNRWA Operations in the 

Gaza Field [...] Office at the second floor. I have shown up at 

the entrance of the building at 8:55 am; and I was told by the 

building’s receptionist/guard that none of the interview panel 

members has arrived and that I can either wait in the building 

entrance or at the nearby area. I waited in the nearby area. Few 

minutes later, I have received a call from the building’s 

receptionist/guard informing me that the members of the 

interview panel arrived and I can go for the interview. I went to 

the interview location, found through the glass door of the 

videoconference room that the members of the interview panel 

were in the designated place, and waited till being invited/called 

to set for the interview. During waiting in the corridor, I was 

able listen to the conversation between the interview panel 

members in Gaza and the Director of Health in Headquarter – 

Amman (DOH-HQA) which was through videoconference. The 

voices of participants in this videoconference conversation were 

loud enough to listen to conversation clearly.  

After establishing the connection between Amman and Gaza, 

the DOH-HQA asked if I appeared for the interview. He was 

answered that I showed up and was asked if he knows me. He 

answered that he knows me well and that he could not forget the 

horrible interview that he interviewed me (for the position of the 

Chief Field Health Program earlier in early 2015). Then, the 

Chief Field Health Program replied that she feared that I will 

have similar answers, especially I was recently interviewed for 

the position of Head Health Center A. Mr. [S. K.], who was a 
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member of the interview panel, told the panel that this should 

not affect the interview. 

22. The Respondent does not contest the facts as described above and adds that 

the Applicant, following the interview, called the HRCMO and mentioned that he 

had overheard a discussion between the Interview Panel members in Gaza and the 

DH-HQA before the beginning of the interview. 

23. The Applicant requests the Tribunal to hear testimony from the members of 

the Interview Panel; however, the Tribunal considers that the facts, as described by 

the Applicant, are clear, well detailed, credible, and not contested by the 

Respondent. Moreover, immediately after his interview, the Applicant called the 

HRCMO and mentioned the conversation that he had overheard before the start of 

his interview. Furthermore, this phone call was added as a note in the record of the 

selection process. Therefore, the Tribunal considers that the facts, as described by 

the Applicant, are established and that testimony from the Interview Panel members 

is unnecessary. 

24. The Applicant claims that the decision not to select him was tainted by bias 

as, prior to the start of his interview, one of the Interview Panel members, namely 

the DH-HQA, tried to influence the other Panel members by mentioning that, in 

2015, the Applicant had a “horrible interview” for another post. It is clear from the 

case record that, prior to the Applicant’s interview, at least two Panel members 

clearly revealed their negative opinions about the Applicant to the other Panel 

members. These statements evidently had the purpose to influence the Interview 

Panel. 

25. The Tribunal recalls that not only does an Interview Panel have the duty to be 

impartial, but also to give the appearance of being impartial. The Tribunal considers 

that the selection process was tainted by bias as the Applicant could have rightly 

thought that the Panel was not impartial. 

26. In addition, the Applicant claims that the conversation he had overheard 

negatively affected his performance during the interview. The Tribunal can 

appreciate the Applicant’s contention in this regard. It is understandable that the 

Applicant’s performance would be affected after he had heard such negative 
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comments from some of the Interview Panel members about his previous 

interviews. 

27. The Respondent submits that the Applicant overheard a conversation that he 

should not have heard, and that he should have left the corridor where he was 

waiting or otherwise have announced his presence. Nevertheless, the Respondent 

does not assert that the Applicant made any specific efforts to listen in on the 

conversation. Therefore, this contention of the Respondent cannot be accepted by 

the Tribunal. 

28. It follows from the foregoing that the selection process was tainted by 

irregularities and bias, and therefore, the decision not to select the Applicant for the 

post of D/CFHP must be rescinded. 

Compensation in lieu of rescission 

29. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 

or both of the following: 

(a) Rescission of the contested administrative decision or 

specific performance, provided that, where the contested 

administrative decision concerns appointment, promotion or 

termination, the Dispute Tribunal shall also set an amount of 

compensation that the respondent may elect to pay as an 

alternative to the rescission of the contested administrative 

decision or specific performance ordered, subject to 

subparagraph (b) of the present paragraph[.]  

30. Accordingly, as the rescinded decision concerns a promotion, the Tribunal 

must determine an amount of compensation that the Agency may elect to pay as an 

alternative to the rescission of the contested decision. The Tribunals recalls that an 

award under Article 10(5)(a) of its Statute is alternative compensation in lieu of 

rescission. It is not an award of moral damages. In this respect, the United Nations 

Appeals Tribunal (“UNAT”) held in its Judgment Eissa 2014-UNAT-469, at 

paragraph 31, as follows:  

An award under Article 10(5)(a) of the UNDT Statute is 

alternative compensation in lieu of rescission. It is not an award 
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of moral damages for the fundamental breaches of Mr. Eissa’s 

rights not to be unlawfully terminated from service and to be 

automatically transitioned to the post of UNMISS 

Spokesperson. It is not the same remedy and does not serve the 

same purpose. 

31. The UNAT also provides the following example in setting an amount of in-

lieu compensation in Chhikara 2017-UNAT-723:  

54. In determining the compensation amount, we have 

considered the nature of the procedural irregularities and the 

likelihood of Mr. Chhikara being selected for the post in 

question had the irregularities not been committed. In regard to 

the latter consideration, we find that, in the circumstances of the 

case, his chances of being rostered or selected for the post can 

be fairly stated as one in five, bearing in mind that he was one 

of five short-listed candidates. 

55. There is not much evidence on the point, but his claim that 

the post in question involved a three-year contract has not been 

contradicted, whereas he is currently on a year to year contract. 

Since the post in question is at the same level as his current 

position, we find that it is appropriate to calculate compensation 

based on the difference between the amount earned on a one-

year contract and the amount he would have earned on a three-

year contract. However, we must take into account the many 

possibilities that he may not have served out the full three-year 

contract (such as abolition of post, illness, resignation, private 

business, etc.). 

56. Doing the best we can in what is not an exact science, we 

set the alternative compensation as an amount equal to one-fifth 

of the net base salary he would have received for one year had 

he been appointed to the post. 

32. In light of the above jurisprudence, in the present case, had the irregularities 

not been committed, the Applicant’s chances of being appointed to the post of 

D/CFHP were one fifth, as there were five candidates interviewed by the Interview 

Panel. Furthermore, given the fact that it is a case of promotion and there is a one-

year probationary period in case of a promotion, the Tribunal finds that it is 

appropriate to set the alternative compensation in an amount equal to one-fifth of 

the difference between the amount the Applicant yearly earned when he was 

informed of his non-selection and the amount he would have yearly earned had he 

been selected for the post of D/CFHP. 
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33. Area Staff Rule 103.1 on Salary Scales has been revised, and a new 

Occupational Health Salary Scale has become effective 1 January 2017. 

Accordingly, the Applicant was at Level 6, Step 5, in January 2017, and it was in 

January 2017 that the Applicant was informed of his non-selection. The new salary 

scale lists the amount of USD2,050.40 per month at Level 6, Step 5. Had the 

Applicant been selected, he would have been promoted to the Level 10. The new 

salary scale lists the amount of USD3,035.30 per month at Level 10, Step 1. The 

difference between these two amounts is USD984.90 per month.   

34. Accordingly, the difference between the amount the Applicant yearly earned 

and the amount he would have yearly earned had he been selected for the post in 

question is equal to the amount of USD11,818.80 for one year. One-fifth of the 

difference for one year is equal to the amount of USD2,363.76. Consequently, the 

Tribunal holds that it is appropriate to set the alternative compensation at the 

amount of USD2,363.76.  

Compensation for harm 

35. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 

or both of the following: 

[…] 

(b) Compensation for harm supported by evidence, which 

shall normally not exceed the equivalent of two years’ net base 

salary of the applicant. The Dispute Tribunal may, however, in 

exceptional cases order the payment of a higher compensation 

and shall provide the reasons for that decision (emphasis added). 

36. The recent amendment of the Tribunal’s Statute requires an award of moral 

damages to be supported by evidence. In this regard, the UNAT has stated in 

Featherstone 2016-UNAT-683 in paragraph 50, that “an award of damages takes 

place at the time the award is made”. This means that, in the present case, the 

amended statutory provision must be applied.  

37. With respect to the application of this amended provision of Tribunal’s 

Statute, the UNAT also held in its Judgment Auda 2017-UNAT-787, as follows:  
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62. Based on these findings, the UNDT awarded Mr. Auda USD 

5,000 as compensation for harm as a result of a breach of 

investigation related procedures considering that it, together 

with this award, constituted adequate compensation for the 

harm that Mr. Auda had suffered. 

63. We find that the UNDT erred in awarding compensation 

when Mr. Auda did not present any evidence, apart from his 

own unsworn testimony, to prove that he suffered any kind of 

harm as a result of the procedural irregularities. 

64. We find further that Mr. Auda has not attained the threshold 

required for proof of harm to receive an award of compensation 

in accordance with the provisions of Article 10(5) of the UNDT 

Statute. Generally speaking, the testimony of an applicant alone 

without corroboration by independent evidence (expert or 

otherwise) affirming that non-pecuniary harm has indeed 

occurred is not satisfactory proof to support an award of 

damages. As Mr. Auda’s testimony was the only evidence 

presented to support his allegation of harm to his reputation and 

general well-being, the UNDT committed an error of law in 

stating that this alone was sufficient to sustain an award of 

compensation under Article 10(5)(b) of the UNDT Statute. 

38. In the present case, the Tribunal notes that Applicant’s requests for 

compensation for moral damages for psychological harm he suffered is not 

supported by evidence. Therefore, the Tribunal holds that it would not be 

appropriate to award any compensation for moral damages. 
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Conclusion 

39. In view of the foregoing, the Tribunal DECIDES: 

i) The decision not to select the Applicant for the post of D/CFHP is 

hereby rescinded; 

ii) Should the Respondent elect to pay financial compensation instead 

of effectively rescinding the decision, he shall pay the Applicant the amount 

of USD2,363.76; and 

iii) The above sum is to be paid within 60 days of the date this Judgment 

becomes executable during which period the US Prime Rate, applicable as of 

that date, shall apply. If the sum is not paid within the 60-day period, an 

additional five per cent shall be added to the US Prime Rate until the date of 

the payment.  

 

(Signed) 

Judge Jean-François Cousin 

Dated this 13th day of June 2018 

Entered in the Register on this 13th day of June 2018 

(Signed) 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 


