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Introduction 

1. These are two applications by Najeh El Sadek (the “Applicant”) against the 

decisions of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), 1) to reopen his 2016 

electronic Performance Evaluation Report after it had been completed by the 

Applicant’s previous supervisor and implement an Opportunity to Improve process 

based on the Applicant’s 2016 objectives; and 2) to terminate his appointment. 

2. As the two above-mentioned applications have been filed by the same 

Applicant and both are related to the Applicant’s performance, in the interest of 

judicial economy, the UNRWA Dispute Tribunal (the “Tribunal”) has decided to 

consolidate the applications and adjudicate them in a single Judgment.   

Facts 

3. Effective 1 November 2013, the Applicant was employed by the Agency as 

Chief, Field Health Programme (“C/FHP”) on a fixed-term appointment, Grade 20, 

at the Agency’s Health Department in the Lebanon Field Office (“LFO”). 

4. Mr. M. S., the previous Director of UNRWA Affairs in Lebanon, (the 

“previous DUA/L”) was the Applicant’s immediate supervisor from the beginning 

of the Applicant’s 2016 performance cycle, January 2016, until he left his position 

on 8 October 2016.  

5. From 9 October 2016 until 21 March 2017, Mr. H. S. served as Acting 

Director of UNRWA Affairs in Lebanon (“A/DUA/L”) and was the Applicant’s 

immediate supervisor from 9 October 2016 until 1 January 2017. 

6. As of 1 January 2017, the Applicant’s immediate supervisor was Ms. G. L., 

the newly appointed Deputy Director of UNRWA Affairs in Lebanon 

(“D/DUA/L”). The A/DUA/L served as the Applicant’s second supervisor from 1 

January 2017 until the new DUA/L took up his post on 20 March 2017.  
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7. On 5 December 2016, the Director of Human Resources met with the 

Applicant to discuss the concerns about his performance. 

8. By email to the Applicant dated 8 January 2017, the A/DUA/L noted, 

following his supervision of the Applicant from 9 October 2016 until 1 January 

2017, several areas where the Applicant needed to improve his performance. He 

also mentioned that the Applicant’s initial 2016 electronic Performance Evaluation 

Report (“e-PER”) was corrected to reflect the actual period of supervision of the 

previous DUA/L, namely the period from January to October 2016.  

9. On 13 January 2017, the Applicant submitted his work plan for 2017.  

10. By email dated 16 January 2017, the Applicant responded to the A/DUA/L’s 

email dated 8 January 2017.  

11. On 20 and 23 January 2017, the D/DUA/L held a meeting with the Applicant 

to discuss the A/DUA/L’s email dated 8 January 2017, the Applicant’s response 

thereto, and the Applicant’s work plan for 2017. 

12. On 3 February 2017, the Applicant’s work plan was approved with added 

suggestions of the D/DUA/L. On the same day, the Applicant was placed on an 

informal Opportunity to Improve (“OTI”) process. 

13. By email to the D/DUA/L dated 6 February 2017, the Applicant noted that he 

agreed with her suggestions regarding his work plan. 

14. By email to the Applicant dated 16 February 2017, the D/DUA/L shared a 

summary of the meeting held with the Applicant on 15 February 2017.  

15. On 23 February 2017, upon the Applicant’s request, the D/DUA/L organised 

a mediation meeting between the Applicant and an Area Health Officer. 

16. On 6 March 2017, the Applicant requested review of the decision to modify 

his 2016 e-PER cycle period from January - December 2016 to January - October 

2016.  
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17. By email to the Applicant dated 8 March 2017, the D/DUA/L shared a 

summary of the meeting with respect to the Applicant’s performance, held with him 

on 23 February 2017. 

18. By email to the Applicant dated 9 March 2017, the D/DUA/L informed him 

that he was placed on a formal OTI process for the next two months. 

19. By email to the D/DUA/L dated 13 March 2017, the Applicant provided his 

feedback to the D/DUA/L’s email dated 8 March 2017.  

20. On 14 March 2017, a meeting took place between the Applicant, the 

D/DUA/L and the Head, Field Human Resources Office (“H/FHRO”) during which 

the formal OTI process was discussed. 

21. On the same day, by email to the Applicant, the D/DUA/L informed him that 

the formal OTI process would end mid-June.  

22. Between 14 and 20 March 2017, the Applicant and the D/DUA/L exchanged 

emails in which the Applicant made objections to the formal OTI process.  

23. By email to the Applicant dated 22 March 2017, the H/FHRO provided him 

with a summary of the procedural aspects of the formal OTI process.  

24. On 23 March 2017, the Applicant and the D/DUA/L discussed possible 

training opportunities for the Applicant.  

25. By email to the Applicant dated 28 March 2017, the D/DUA/L provided some 

suggestions as to how he could improve his communication skills. 

26. By email to the D/DUA/L dated 18 April 2017, the Applicant shared his 

progress on his work plan objectives and requested the D/DUA/L’s feedback on his 

improvements.  

27. From the beginning of April 2017 until mid-June 2017, the Applicant was 

provided with training on leadership and coaching by the previous DUA/L by 

weekly Skype sessions. 
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28. From 18 April 2017 to 20 April 2017, the Applicant participated in a 

leadership training as part of the formal OTI Process.  

29. On 2 May 2017, the Applicant and the D/DUA/L met to review the 

Applicant’s improvements.  

30. By email to the Applicant dated 8 May 2017, the D/DUA/L provided her 

feedback, as the mid-point review of the formal OTI process had been reached. The 

D/DUA/L informed the Applicant of her continuing concerns about the Applicant’s 

leadership and communication skills.  

31. On 9 May 2017, the Applicant submitted his application to the Tribunal 

challenging the decisions to reopen his 2016 e-PER after it had been completed by 

the previous DUA/L, and to subsequently place him on an OTI process. This first 

application of the Applicant was registered under Case No. 

UNRWA/DT/LFO/2017/028 (“LFO/2017/028”). The application was transmitted 

to the Respondent on 10 May 2017. 

32. On 11 May 2017, the Applicant and the D/DUA/L held a meeting to review 

the Applicant’s improvements.  

33. By email to the Applicant dated 12 May 2017, the D/DUA/L provided four 

specific examples of where the Applicant’s improvement was still needed in terms 

of the competency of leadership.   

34. By email dated 22 May 2017, the Applicant responded to the D/DUA/L’s 

feedback noting that he had sufficient communication and leadership skills.  

35. By email to the D/DUA/L dated 26 May 2017, the Applicant noted that the 

D/DUA/L had undermined his leadership on a few occasions.    

36. By email dated 29 May 2017, the D/DUA/L responded to the Applicant’s 

email dated 26 May 2017.  

37. By email dated 5 June 2017, the Applicant responded to the D/DUA/L’s email 

dated 29 May 2017. 
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38. On 6 June 2017, the Respondent filed a “Motion for Extension of Time” in 

LFO/2017/028 to file his reply outside the 30-day time limit set out in Article 6(1) 

of the Rules of Procedure of the Tribunal. The motion was transmitted to the 

Applicant on 7 June 2017.  

39. By email dated 8 June 2017, the D/DUA/L responded to the Applicant’s email 

dated 5 June 2017.  

40. On 14 June 2017, the Applicant’s formal OTI process was completed.  

41. By Interoffice Memorandum dated 15 June 2017, the D/DUA/L wrote to the 

Applicant concerning the result of his formal OTI process and specified that his 

level of performance was not at the level of a C/FHP.  

42. On 18 June 2017, the Applicant filed a complaint with the Department of 

Internal Oversight Services (“DIOS”) against the D/DUA/L and the A/DUA/L.  

43. By Order No. 078 (UNRWA/DT/2017) dated 19 June 2017 in LFO/2017/028, 

the Respondent’s motion for extension of time to file his reply was granted. 

44. On 23 June 2017, the Respondent filed his reply in LFO/2017/028. The reply 

was transmitted to the Applicant on 27 June 2017. 

45. By email to the D/DUA/L dated 28 June 2017, the Applicant challenged the 

D/DUA/L’s evaluation with respect to the result of his formal OTI process.  

46. On 29 June 2017, the Applicant filed a “Motion for Leave to Submit 

Observations on the Respondent’s Reply” in LFO/2017/028. The motion was 

transmitted to the Respondent on 3 July 2017. 

47. By Order No. 091 (UNRWA/DT/2017) dated 13 July 2017 in LFO/2017/028, 

the Applicant’s motion was granted.  

48. On 13 July 2017, the DIOS informed the Applicant that his allegations of 

abuse of power or harassment were not substantiated. 
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49. By letter to the Applicant dated 13 July 2017, the DUA/L informed him that 

his appointment would be terminated effective 13 August 2017, in accordance with 

Area Staff Rule 109.1. 

50. On 16 July 2017, the Applicant filed a “Motion for Leave to Submit 

Supplementary Evidence” in LFO/2017/028. The motion was transmitted to the 

Respondent on the same day. 

51. By Order No. 097 (UNRWA/DT/2017) dated 26 July 2017 in LFO/2017/028, 

the Tribunal granted the Applicant’s request.  

52. On 26 July 2017, the Applicant submitted his observations and the 

supplementary evidence in LFO/2017/028. These were transmitted to the 

Respondent on 27 July 2017.  

53. On 3 August 2017, the Applicant requested review of the decision to 

terminate his appointment.  

54. On 13 August 2017, the Applicant was separated from the Agency.  

55. On 1 November 2017, the Applicant filed another application with the 

Tribunal contesting the decision to terminate his appointment. This second 

application of the Applicant was registered under Case No.  

UNRWA/DT/LFO/2017/198 (“LFO/2017/198”) and transmitted to the Respondent 

on 5 November 2017. 

56. On 4 December 2017, the Respondent filed a “Motion for Extension of Time” 

in LFO/2017/198 to file his reply outside the 30-day time limit set out in Article 

6(1) of the Rules of Procedure of the Tribunal. The motion was transmitted to the 

Applicant on 5 December 2017.  

57. By Order No. 181 (UNRWA/DT/2017) dated 14 December 2017 in 

LFO/2017/198, the Respondent’s motion was granted. 

58. On 15 January 2018, the Respondent filed his reply in LFO/2017/198. The 

reply was transmitted to the Applicant on 16 January 2018. 
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59. On 29 January 2018, the Applicant filed a “Motion for Leave to Submit 

Observations on the Respondent’s Reply” in LFO/2017/198. The motion was 

transmitted to the Respondent on the same day. 

60. By Order No. 021 (UNRWA/DT/2018) dated 8 February 2018 in 

LFO/2017/198, the Tribunal granted the Applicant’s request.  

61. On 12 February 2018, the Applicant submitted his observations in 

LFO/2017/198. These were transmitted to the Respondent on 13 February 2018.  

Applicant’s contentions 

Case No. UNRWA/DT/LFO/2017/028 

62. The Applicant contends: 

i) He has the necessary qualifications and competencies to carry out his 

services as C/FHP; he has more than twenty years of professional experience 

in health services, including nine years of experience within the United 

Nations (“UN”) system; 

ii) His previous supervisor had rated his performance in December 2016, 

as “fully meets expectations”;  

iii) The A/DUA/L had never asked the Applicant to join him during any of 

his visits to health centres and the A/DUA/L had never visited the Applicant’s 

office;  

iv) Amending the Applicant’s 2016 e-PER was an abuse of the Applicant’s 

rights. It is impossible for the A/DUA/L to assess a whole year’s work within 

three months. The Applicant was evaluated for a period that was already 

evaluated by his previous supervisor in December 2016; 

v) It is not common practice in the Agency to reopen an e-PER assessment 

and shorten it by three months, after it had been closed; 
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vi)  He was placed on an informal OTI process without being properly 

notified; he was therefore not able to understand when exactly the informal 

OTI process had been initiated. Assuming that the informal OTI process had 

started in February 2017, he did not have enough time to improve his 

performance;  

vii) On 13 January 2017, the Applicant submitted his work plan and on 3 

February 2017, the Applicant’s work plan had been approved. Putting the 

Applicant on an informal OTI process and approving his work plan on the 

same date, namely on 3 February 2017, are not in accordance with the 

Agency’s regulatory framework; 

viii) His previous immediate supervisor indicated in his final assessment in 

December 2016 that the Applicant had fully met the expectations of the 2016 

objectives in all the competencies, including management and 

communication skills. It is unreasonable that his evaluation can change in 

three months;  

ix) According to Area Personnel Directive No. PD/A/23 (“PD/A/23”), 

paragraph 42, he should have been assessed first on his objectives for at least 

three months before the initiation of an informal OTI process. Thereafter, a 

staff member can be put on a formal OTI process only after 30 days. However, 

as the Applicant improved his performance during the informal OTI process, 

this process should have been extended to 90 days before the initiation of the 

formal OTI process;  

x) Even though he requested to be provided with training opportunities to 

improve his performance, his request was never addressed by the Agency; 

This is not in accordance with PD/A/23;   

xi) The meeting of 3 February 2017, concerning his performance, was not 

documented, and the minutes of the meeting were not provided to him; and 
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xii) PD/A/23 provides that the assessment of underperformance of a staff 

member must include factual evidence, which was not the case in his 

situation. 

63. The Applicant requests: 

i) The rescission of the decision to reopen his 2016 e-PER; and  

ii) The Agency to properly evaluate his performance for 2017, according 

to his 2017 objectives and in conformity with the Agency’s regulatory 

framework.    

Case No. UNRWA/DT/LFO/2017/198 

64. The Applicant contends: 

i) His immediate supervisor did not clarify which objectives he failed to 

achieve; nevertheless, he was placed on informal and formal OTI processes;  

ii) Despite the allegation of the D/DUA/L, he does have sufficient 

competence in leadership and communications;   

iii) He objected to his 2017 assessment based on his 2016 objectives; and 

in accordance with paragraph 11 of PD/A/23, his objections should have been 

resolved before continuing with the e-PER cycle;  

iv) The Agency is trying to “get rid of him” in order to appoint another staff 

member as C/FHP;  

v)  The D/DUA/L committed prohibited conduct against him; her 

misconduct towards the Applicant in front of the Applicant’s team and 

patients directly influenced the Applicant’s leadership and communication;  

vi) The continuous dialogue approach was not adopted by his immediate 

supervisor in contradiction with paragraph 27 of PD/A/23; 
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vii) There was no clearly scheduled OTI process followed, and the 

discussions and meetings were not signed by the parties involved in 

contradiction with paragraph 37 of PD/A/23; 

viii) He was a victim of harassment and abuse of power on many occasions; 

and  

ix) The DUA/L asked him to resign and not to contest any decision related 

to his performance and the OTI process. Once the Applicant refused, he was 

informed of the decision to terminate his appointment.  

65. The Applicant requests: 

i) The rescission of the decision to terminate his appointment;  

ii) The Agency to properly evaluate his performance for 2017 according 

to his 2017 objectives and in conformity with the Agency’s regulatory 

framework; 

iii) The Agency to establish a committee to review his performance 

evaluation;  

iv) The Agency to investigate his complaints of prohibited conduct against 

his supervisors;   

v) To be compensated for financial and moral damages; and  

vi) The Agency to remove the outcome of the OTI process and 

“termination memorandums [sic]” from his file.  

Respondent’s contentions 

Case No. UNRWA/DT/LFO/2017/028 

66. The Respondent contends: 
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i) The decision to modify the duration of the period covered by the 

Applicant’s e-PER was properly effected, as the A/DUA/L became the 

Applicant’s immediate supervisor on 9 October 2016; 

ii) The initial indication that the period covered in the Applicant’s e-PER 

was January – December 2016 was an oversight and erroneous, as the 

Applicant was not supervised by the previous DUA/L between October and 

December 2016; the initial version of the Applicant’s e-PER was also 

incomplete since the previous DUA/L had not given a rating for all 

dimensions;  

iii)  No changes were made to the rating received by the Applicant or to 

any of the comments made by the Applicant’s previous supervisor. The 

overall rating of “fully meets expectations” was not changed; 

iv) The Applicant’s previous supervisor clearly indicated that the 

Applicant’s performance was weak in certain areas;  

v) The decision to put the Applicant on an informal OTI process is not an 

appealable administrative decision as the Applicant did not submit a decision 

review request; and 

vi) The remedies sought by the Applicant have no legal basis.  

67. The Respondent requests the Tribunal to dismiss the application in 

LFO/2017/028 in its entirety. 

Case No. UNRWA/DT/LFO/2017/198 

i) The decision to terminate the Applicant’s appointment was properly 

effected; 

ii) The Applicant held a senior position with significant responsibilities; 

iii) The Applicant already faced performance issues under the management 

of the previous DUA/L, who supervised him until October 2016. The 

Applicant’s mid-term review completed by the previous DUA/L on 31 
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August 2016, identified weaknesses in the Applicant’s performance in terms 

of leading and managing his team; 

iv) The A/DUA/L, who supervised the Applicant from October 2016 until 

the beginning of January 2017, noted performance concerns that were similar 

to the concerns identified by the previous DUA/L. These concerns were 

communicated and examples of unsatisfactory performance were provided to 

the Applicant. The Director of Human Resources also met with the Applicant 

on 5 December 2016 to discuss the concerns about his performance;  

v) In the beginning of January 2017, the D/DUA/L became the Applicant’s 

immediate supervisor and she identified many shortcomings in the 

Applicant’s performance. Based also on the concerns of previous immediate 

supervisors, a performance management process was initiated. On 3 February 

2017, a meeting took place between the Applicant, the A/DUA/L, the 

D/DUA/L, and the H/FHRO about the initiation of the Applicant’s informal 

OTI process. The duration of the informal OTI process was set at 30 days;  

vi) During the informal OTI process, several performance improvement 

meetings were held with the Applicant, and the Applicant was given 

opportunities to provide feedback on the observations of his supervisors;  

vii) Due to the very limited improvement in the Applicant’s performance, it 

was decided to move to a formal OTI process;  

viii) During the formal OTI process, the D/DUA/L organised weekly 

meetings with the Applicant; the Applicant was provided with training on 

leadership and coaching by the previous DUA/L by weekly Skype sessions; 

ix) The Applicant’s work plan for 2017 served as the formal OTI plan, 

setting out objectives, corresponding performance indicators and a detailed 

list of remedial actions; 

x) Despite certain improvement in his performance, the Applicant did not 

perform at the level expected from a C/FHP;  
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xi) The non-compliance with the templates attached to PD/A/23 did not 

prejudice the Applicant since the required information was communicated to 

him through emails and during regular meetings;  

xii) The inconsistent communication about the start date of the informal 

OTI process did not prejudice the Applicant since he was given more than 

one month for the informal OTI process after 3 February 2017, in accordance 

with paragraph 32 of PD/A/23; 

xiii) PD/A/23 does not prevent the Agency from initiating an OTI process at 

the beginning of a performance cycle; 

xiv) The Applicant failed to provide any evidence with respect to his 

allegations of lack of professionalism, abuse of power and harassment on the 

part of his supervisors; and  

xv) The remedies sought by the Applicant have no legal basis.  

68. The Respondent requests the Tribunal to dismiss the application in 

LFO/2017/198 in its entirety. 

Considerations 

Case No. UNRWA/DT/LFO/2017/028 

69. In his decision review request dated 6 March 2017, and in his application filed 

before this Tribunal on 9 May 2017, registered as Case No. 

UNRWA/DT/LFO/2017/028, the Applicant contests the decision to reopen his 

2016 e-PER after it had been completed by the Applicant’s previous supervisor. 

70. It is not contested by the parties that, on 1 December 2016, the previous 

DUA/L, who had left his post on 8 October 2016, completed the Applicant’s 2016 

e-PER for the period from January 2016 to December 2016 (“first e-PER”). 

71. From 9 October 2016 until 21 March 2017, Mr. H. S. served as A/DUA/L and 

was the Applicant’s immediate supervisor from 9 October 2016 until 1 January 

2017. The A/DUA/L evaluated the Applicant’s performance for the period during 
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which he was the Applicant’s immediate supervisor (“second e-PER”). The overall 

performance rating by the two successive immediate supervisors was “fully meets 

expectations” in both e-PERs.  

72. First of all, the Tribunal has to consider whether the contested decision is, in 

fact, an administrative decision. 

73. The United Nations Appeals Tribunal (“UNAT”) noted in Wasserstrom 2014-

UNAT-457, at paragraph 35, that “the key characteristic of an administrative 

decision subject to judicial review is that the decision must produce[] direct legal 

consequences” affecting a staff member’s terms or conditions of appointment. 

74. The UNAT also held in Beidas 2016-UNAT-685, as follows: 

22. Ms. Beidas’ second application challenging her 

performance evaluation was dismissed by the UNRWA DT as 

not receivable. 

23. The evidence before the UNRWA DT was that under one of 

the competencies in her performance evaluation she had 

received a rating of “Does not completely meet [] expectations”. 

However, her overall rating was “Completely meets 

expectations”. Following this evaluation she was awarded an 

annual increment from Step 17 to Step 18 based on her 

satisfactory work performance. 

[…] 

25. The UNRWA DT considered that in the present case, the 

one competency recording a negative rating did not detract from 

the overall rating of “Completely meets expectations” and that 

therefore the performance evaluation did not affect the terms 

and conditions of her contract and was thus not an appealable 

administrative decision. 

26. We can find no error in this reasoning. The UNRWA DT’s 

decision was a correct application of the relevant law. 

75. In the present case, there is no doubt that the Applicant contests the decision 

of his new immediate supervisor, the A/DUA/L, to reopen the first e-PER 

evaluation for 2016. As mentioned above, the overall performance rating by the two 

successive immediate supervisors was “fully meets expectations” in both e-PERs. 

Consequently, the A/DUA/L’s decision to correct the cycle of the first e-PER did 
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not affect the terms and conditions of the Applicant’s contract. The A/DUA/L added 

comments to the Applicant’s first e-PER for several competencies which had not 

been evaluated before. The A/DUA/L also downgraded the rating of the 

competency “planning and monitoring” from “best performer” to “fully meet 

expectations”. However, as has been clarified by the UNAT in the above-quoted 

case of Beidas 2016-UNAT-685, the evaluation of individual competencies with 

respect to the Applicant’s performance cannot be contested if it does not affect the 

rating of the overall performance evaluation.  

76. It follows from the above that the Applicant’s first application is not 

receivable as it concerns the evaluation of individual competencies with respect to 

the Applicant’s performance.  

77. By his first application, the Applicant also contested the decision to place him 

on an OTI process. Nevertheless, in his decision review request dated 6 March 

2017, the Applicant only requested review of the decision to reopen his 2016 e-

PER. As it has been held by the UNAT, inter alia, in Luvai 2014-UNAT-417, 

paragraph 28, claims that have not been raised in the request for management 

evaluation/decision review request are not receivable ratione materiae. Therefore, 

this specific contention of the Applicant is also not receivable. 

Case No. UNRWA/DT/LFO/2017/198 

78. In the second application registered under Case No.  

UNRWA/DT/LFO/2017/198, the Applicant contests the decision to terminate his 

appointment. The Tribunal held above that the Applicant’s first application was not 

receivable as it concerned the evaluation of individual competencies with respect 

to the Applicant’s performance for 2016. However, within the framework of his 

second application contesting the decision to terminate his appointment for poor 

performance, the Applicant is entitled to raise the issue that the A/DUA/L was not 

authorised to reopen his e-PER for the year 2016, which was completed by the 

previous DUA/L. Furthermore, the Applicant is also entitled to raise the issue of 

the regularity of the OTI process. 
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The Applicant’s e-PER for the year 2016 

79. Mr. M. S., the previous DUA/L, was the Applicant’s immediate supervisor 

from the beginning of the Applicant’s 2016 performance cycle, January 2016, until 

he left his position on 8 October 2016. On 1 December 2016, the previous DUA/L 

completed the Applicant’s e-PER for the period January 2016 – December 2016, 

and the Applicant was evaluated as “fully meets expectations”. As the previous 

DUA/L had left his position in Lebanon on 8 October 2016, it is clear that his 

evaluation of the Applicant’s performance was only valid for the Applicant’s 

performance from 1 January 2016 until 8 October 2016.  

80. From 9 October 2016 until 21 March 2017, Mr. H. S. served as A/DUA/L and 

was the Applicant’s immediate supervisor from 9 October 2016 until 1 January 

2017. Accordingly, it was the A/DUA/L who evaluated the Applicant’s 

performance for the period from 9 October 2016 until the end of the year 2016.  

81. The Tribunal notes that these two immediate supervisors of the Applicant did 

not correctly respect the following provisions of PD/A/23 in relation to 

Performance Management: 

10. The immediate supervisor is to ensure that input is sought 

from relevant stakeholders, including profession specific or 

technical input, at all stages of the process. This is to ensure a 

fair and balanced evaluation that reflects all aspects of the staff 

member’s work. Where an immediate supervisor changes 

during the reporting period it is the responsibility for the 

departing supervisor to ensure wherever possible that a briefing 

for their successor is completed for each staff member. Where 

there will be a period of time between the departing supervisor’s 

departure and the successor’s arrival it is the responsibility of 

the departing supervisor to provide a written brief.  

11. Disagreements between the staff member and their 

immediate supervisor on objectives and/or the progress of 

achievement should be discussed and resolved prior to reaching 

any of the key stages of the performance evaluation process. If 

necessary the staff member and/or immediate supervisor can 

raise the matter at issue with the second supervisor. Additional 

guidance may be sought from HR.  
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12. Discussions between the immediate supervisor and the staff 

member take place over an annual cycle on a continuous basis, 

involving three formal ‘events’ pictured above:  

[…] 

c. End of Cycle Review: This stage wraps up the whole year, 

reviewing the competencies and objectives and how the staff 

member has progressed during the year. In reviewing the 

performance it is important to think about any development 

needs identified through the cycle and how they were addressed 

along with those that have arisen so that these can be carried 

forward to the next cycle.  

82. It is clear from the above-quoted provisions that the previous DUA/L was not 

entitled to complete the Applicant’s performance evaluation for 2016. Instead, he 

should have had only a briefing with the A/DUA/L about the Applicant’s 

performance.  

83. In addition, in accordance with paragraphs 10 and 11 of PD/A/23, it was 

incumbent on the A/DUA/L to have a discussion with the Applicant before 

wrapping up the Applicant’s 2016 performance cycle, especially, given the 

A/DUA/L’s concerns about the Applicant’s performance. Instead, by email to the 

Applicant dated 8 January 2017, the A/DUA/L only noted certain areas where the 

Applicant needed to improve his performance and mentioned that, the Applicant’s 

2016 e-PER was corrected to reflect the correct period of the supervision of the 

previous DUA/L, namely the period from January to October 2016.  

84. In any event, the Applicant does not contest that his performance was wrongly 

evaluated by the previous DUA/L; rather, he claims that this evaluation was the 

only one to be considered. Concerning the A/DUA/L’s evaluation of the 

Applicant’s performance at the end of the Applicant’s performance cycle, as 

mentioned before, the A/DUA/L did not modify the overall performance rating of 

“fully meets expectations” of the previous DUA/L. Consequently, the A/DUA/L’s 

lack of communication with the Applicant in wrapping up his 2016 performance 

cycle did not prejudice the Applicant. 

85. In the view of the above-mentioned provisions, the Tribunal holds that this 

claim of the Applicant cannot be upheld.  
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Informal OTI Process 

86. The Applicant also contests the management of his informal OTI process. In 

this respect, PD/A/23 provides: 

 

 

Informal OTI process  

29. Having identified the underperformance in one or more of 

the objectives the immediate supervisor needs to discuss the 

matter with the staff member. Specific examples need to be 

presented to the staff member that highlight how performance 

is considered to have deteriorated, and how this varies from the 

agreed objectives and indicators in the ePer. The staff member 

must be given an opportunity to provide an explanation in order 

to understand the underlying reasons for the decline in 

performance.  

30. Notwithstanding this is an “informal” process, agreement is 

required on the reasons behind the performance problem and on 

the standards required to be met. As a minimum the process 

must include:  

a. a documented performance improvement session with the 

objective being that the staff member understands and agrees 

the areas in which his/her work is below standard and the 

goals for improvement over an agreed period; and  

b. the provision of appropriate assistance (e.g. training, 

closer supervision) to enable the staff member to meet the 

required standards.  

31. Subsequent to this initial process the following may take 

place:  

a. Schedule regular performance improvement discussions to 

track the progress of the performance improvement plan.  

b. Provide closer supervision and feedback to positively 

reinforce good performance on a regular basis.  

c. If a skills shortage is identified, set up on-the-job training 

to assist the staff member.  
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d. Team/partner assignment: the staff member can be 

assigned to work alongside a competent member of the team 

(e.g. classes with joint instruction in schools). 

32. Supervisors must use their judgement to determine the 

period of time allowed for improvement, but this should not be 

less than 30 days and not exceed 90 days.  

87. Firstly, the Applicant claims that he was placed under an informal OTI 

process without being properly notified and that he was not able to understand when 

exactly the informal OTI process had started. Nevertheless, by email to the 

Applicant dated 3 February 2017, the D/DUA/L informed him about the informal 

OTI process, the Applicant’s objectives, and the plan for the Applicant to improve 

his performance.   

88. Secondly, the Applicant complains that he was placed on an informal OTI 

process on exactly the same day that his work plan had been approved. However, 

the above-mentioned provisions clearly provide that, as soon as the immediate 

supervisor identifies an underperformance, he/she has to immediately discuss that 

with the supervisee. This was effectively done by the A/DUA/L’s email to the 

Applicant dated 8 January 2017, which noted several areas where the Applicant 

needed to improve his performance and which had specified clearly his many 

shortcomings. 

89. In addition to the above-mentioned A/DUA/L’s email to the Applicant dated 

8 January 2017, the Applicant’s subsequent immediate supervisor, the D/DUA/L, 

had two meetings with the Applicant on 20 and 23 January 2017, to discuss the 

A/DUA/L’s email and the Applicant’s reply on his performance issues. By email to 

the Applicant dated 3 February 2017, the D/DUA/L informed him of the informal 

OTI process and shared the summary of the meetings of 20 and 23 January 2017. 

Two weeks later, by email to the Applicant dated 16 February 2017, the D/DUA/L 

shared a summary of the meeting held with the Applicant on 15 February 2017, 

indicating in a very structured manner, the agreements between the parties, actions 

to be taken and work plan specific issues, as well as actions to be taken in order to 

improve the Applicant’s overall performance. By email to the Applicant dated 8 

March 2017, the D/DUA/L shared, in the same structured manner, a summary of 
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the meeting held with the Applicant on 23 February 2017. Accordingly, it is clear 

from the record that the Applicant was provided with appropriate assistance through 

closer supervision by the D/DUA/L in order to enable him to meet the required 

standards.  

90. Thirdly, the Applicant claims that, during the informal OTI process, he did 

not receive guidance and training in spite of his requests. It is clear from the above 

explanations that the D/DUA/L’s regular emails provided the necessary guidance 

for the Applicant to improve his performance. Moreover, the Tribunal holds that 

the word “may” in paragraph 31 of PD/A/23 indicates that setting up on-the-job 

training to assist the staff member is within the discretion of the supervisors. 

91. Fourthly, the Applicant claims that his immediate supervisor placed him on a 

formal OTI process only one month after he had been placed on an informal OTI 

process. The Tribunal agrees that a period of one month of informal OTI process 

seems to be short; however, this does not violate the above-mentioned provisions 

of PD/A/23, and it is not contested by the Applicant that, as soon as 8 January 2017, 

the Applicant was well aware of his immediate supervisor’s concerns with respect 

to his performance. 

92. In the view of all of the foregoing, the Tribunal holds that the Applicant’s 

immediate supervisor properly followed the provisions of PD/A/23 with respect to 

the informal OTI process by clearly documenting performance improvement 

sessions held with the Applicant, by providing appropriate assistance through closer 

supervision to enable the Applicant to meet the required standards, and by allowing 

the Applicant more than 30 days to improve his performance. 

Formal OTI Process 

93. The Applicant also contests the management of his formal OTI process. In 

this respect, PD/A/23 also provides:  

Formal OTI Process  

33. If, no more than 90 days after the date of the performance 

improvement discussion, the staff member’s performance has 
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not reached a satisfactory standard, supervisors must liaise with 

HR and the second supervisor to commence the formal OTI 

process. The formal OTI process cannot take place without a 

preceding informal OTI process. The formal OTI process will 

create a formal OTI plan for the staff member. This plan is to 

document:  

a. A summary of the unachieved objectives and performance 

indicators for each objective and a detailed analysis of the 

objectives/performance indicators against which the staff 

member is underachieving. Factual evidence is to be included.  

b. A remedial plan for improving the staff member’s 

performance. The staff member’s acceptance of the plan and 

approval of the plan by the second supervisor is to be recorded. 

This plan will encompass the following facets:  

i. The timeline by which the plan’s requirements should be 

completed. The maximum amount of time allowed to complete 

the requirements under this track is 90 days.  

ii. The required training scheduled for the earliest opportunity. 

[…] 

iii. Any additional corrective actions required by the staff 

member to raise the level of his/her performance.  

34. Once the formal OTI period has commenced the staff 

member is required to demonstrate achievement of the 

deliverables specified in the OTI plan, and the supervisor is to 

monitor progress and have regular sessions with the staff 

member to provide feedback on the achievement of the 

deliverables. Additional supporting actions to be considered 

are:  

a. On-the-job training and support: depending on the support 

activities specified in the OTI plan, the staff member will 

receive the necessary training and support to accomplish the 

objectives in the OTI plan.  

b. Special assignments: The staff member may be assigned 

special tasks (relevant to job description) at the supervisor’s 

discretion. These tasks should clarify the ability of the staff 

member to perform at the required level.  

35. Upon completion of the OTI period identified (Section V) 

the second supervisor, in consultation with the Department 

Head, has the following two options regarding the staff 

member:  
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a. Certify the staff member has completed all required remedial 

training and that his/her performance has returned to an 

acceptable level.  

i. In such a case, the staff member must maintain this level of 

performance for one year commencing from the date of the OTI. 

Repeated underperformance in the same objective(s), or 

underperformance in more than one objective, will cause a new 

formal process of OTI to be initiated (without the informal 

process repeated).  

OR 

b. Decide that the performance of the staff member has not 

returned to an acceptable level. If this is the case the Department 

Head can, in consultation with HR, either:  

i. Extend the OTI period by another 90 days. The maximum 

performance improvement process period should be nine 

months (90 days informal + 90 days formal + 90 days further 

formal OTI).  

OR 

ii. Recommend removal from functions, in accordance with the 

applicable regulations, rules and related issuances.   

36. If the Department Head has recommended removal from 

functions, the file of the staff member should be forwarded to 

the Field Office Director/Headquarters Director for review and 

appropriate action.  

37. All discussions and follow up reviews taking place between 

the staff member and the supervisor/Departments Heads during 

and at the end of the OTI period are to be carefully documented 

and signed by the parties involved. To be fair to both the staff 

member and the Agency the documentation needs to show that 

supervisors have explained and the staff member has understood 

the plan, work assignments and the level of performance 

expected. Decisions taken at the end of the OTI process are to 

be documented and staff member is to be informed in writing. 

Background and status of the OTI track is to be documented in 

the staff member’s performance evaluation report, referring to 

details in the OTI file (emphasis in original).  

94. The first requirement of the above-mentioned provisions on formal OTI 

processes is the creation of a formal OTI plan for the Applicant, which records with 

factual evidence a summary of the unachieved objectives, performance indicators 



  
Case Nos. UNRWA/DT/LFO/2017/028 

                 UNRWA/DT/LFO/2017/198 

  Judgment No. UNRWA/DT/2018/042 

 

Page 24 of 27 

for each objective, and a detailed analysis of the objectives/performance indicators 

against which the staff member is underachieving, as well as a remedial plan for 

improving the staff member’s performance. The Tribunal notes that the Applicant’s 

work plan serving as the formal OTI plan constitutes sufficient documentation with 

respect to these requirements. In addition, numerous exchanges of emails between 

the Applicant and his immediate supervisor provide detailed accounts, with factual 

evidence, of the analysis of the Applicant’s improvements vis-à-vis his objectives 

and his shortcomings.   

95. In particular, by email to the Applicant dated 14 March 2017, the D/DUA/L 

informed him about the details of the formal OTI process. By email to the Applicant 

dated 22 March 2017, the H/FHRO provided him with a summary of the procedural 

aspects of the OTI process. By email to the Applicant dated 28 March 2017, the 

D/DUA/L explained to him how he could improve his communication skills. By 

email to the D/DUA/L dated 18 April 2017, the Applicant shared his progress on 

his work plan objectives and requested the D/DUA/L’s feedback on his 

improvements. On 2 May 2017, the Applicant and the D/DUA/L met to review the 

Applicant’s improvements. By email to the Applicant dated 8 May 2017, the 

D/DUA/L provided him with feedback as the mid-point of the formal OTI process 

was reached and she informed the Applicant of her concerns with respect to the 

Applicant’s leadership and communication skills. On 11 May 2017, the Applicant 

and the D/DUA/L met to review the Applicant’s improvements. By email to the 

Applicant dated 12 May 2017, the D/DUA/L provided four specific examples 

where the Applicant’s improvement was still needed in terms of leadership. By 

email dated 29 May 2017, the D/DUA/L responded to the Applicant on different 

points about his performance and his improvements. By email dated 8 June 2017, 

the D/DUA/L responded to the Applicant by addressing his questions and concerns 

with respect to the formal OTI process.    

96. From 18 April 2017 to 20 April 2017, the Applicant participated in a 

leadership training seminar as part of the formal OTI Process. In addition, the 

previous DUA/L supported the Applicant with weekly Skype meetings from the 
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beginning of April until mid-June 2017, in order to assist him in improving his 

performance.  

97. In light of the above, the Tribunal holds that the Applicant’s immediate 

supervisor closely monitored the Applicant’s progress, and she had regular sessions 

with him to provide the necessary feedback and guidance in accordance with the 

applicable regulatory framework of the Agency.  

98. The Applicant also contends that the continuous dialogue approach was not 

adopted by the D/DUA/L in contradiction with paragraph 27 of PD/A/23. However, 

it is also clear from the exchange of emails between the Applicant and his 

immediate supervisor that they had been continuously communicating with each 

other with emails and regular meetings.   

99. The Applicant further claims that all discussions and meetings were not 

signed by the parties involved, in contradiction with paragraph 37 of PD/A/23, and 

templates attached to PD/A/23 were not used. The Tribunal considers that these 

non-compliances did not prejudice the Applicant, as the summaries of the meetings 

and the required information were provided by emails to him and to other parties 

involved.    

100. Lastly, the Applicant submits that the A/DUA/L and the D/DUA/L were 

erroneous in their evaluation of his performance, and that he was actually a victim 

of harassment and abuse of power. The Applicant underlines that, before being 

appointed to the position of C/FHP in LFO, he had assumed senior posts in the UN 

system and that, since his appointment by the Agency, his performance had been 

evaluated as satisfactory until the arrival of his new immediate supervisor. The 

Tribunal agrees that it is not a usual occurrence for a senior staff member, who is 

rated as “fully meets expectations” by a previous supervisor, and even by a new 

supervisor for the last three months of the year, to suddenly start to underperform 

in two main competencies, namely leadership and communication. In this regard, 

on 18 June 2017, the Applicant submitted a complaint for harassment and abuse of 

power. However, on 13 July 2017, the DIOS informed the Applicant that his 

allegations of abuse of power or harassment were not substantiated, and the 
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investigation was closed. As the DIOS’ decision closing the investigation into the 

Applicant’s complaint is not contested by the Applicant, the Tribunal is not 

competent to adjudicate with respect to this decision of DIOS.   

101. In conclusion, the Tribunal has carefully reviewed the Applicant’s 

shortcomings identified by his immediate supervisors, namely the A/DUA/L, the 

D/DUA/L and the Director of Human Resources. The Tribunal notes that the 

Applicant’s weaknesses in management and communication were well 

documented, and the Applicant’s immediate supervisor concluded at the end of the 

formal OTI process that, “despite significant efforts made, [the Applicant’s] level 

of performance [was] unfortunately not at the level of a [C/FHP]”. 

102. By letter to the Applicant dated 13 July 2017, the DUA/L informed him that 

his appointment would be terminated effective 13 August 2017, in accordance with 

Area Staff Rule 109.1. In this view of all of the foregoing, the Tribunal holds that 

the Commissioner-General appropriately exercised his managerial discretion. In 

this respect, it is not the function of the Tribunal to substitute its own decision for 

that of the Administration. As the UNAT stated in Sanwidi 2010-UNAT-084 at 

paragraph 40:  

When judging the validity of the Secretary-General’s exercise 

of discretion in administrative matters, the Dispute Tribunal 

determines if the decision is legal, rational, procedurally correct, 

and proportionate. The Tribunal can consider whether relevant 

matters have been ignored and irrelevant matters considered, 

and also examine whether the decision is absurd or perverse. 

But it is not the role of the Dispute Tribunal to consider the 

correctness of the choice made by the Secretary-General 

amongst the various courses of action open to him. Nor is it the 

role of the Tribunal to substitute its own decision for that of the 

Secretary-General. 

103.  Accordingly, the Tribunal cannot substitute its own appreciation for that of 

the Commissioner-General. Consequently, the decision to terminate the Applicant’s 

appointment is not affected by formal irregularities nor by abuse of power; and 

therefore, the Tribunal must also dismiss the second application of the Applicant. 
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Conclusion 

104. In view of the foregoing, the Tribunal DECIDES: 

The two applications are dismissed.  

 

(Signed) 

Judge Jean-François Cousin 

Dated this 1st day of July 2018 

 

Entered in the Register on this 1st day of July 2018 

(Signed) 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 


