
Page 1 of 15 

 

UNRWA DISPUTE TRIBUNAL 

Case No.: UNRWA/DT/JFO/2016/032 

Judgment No.: UNRWA/DT/2018/001 

Date:  7 January 2018 

Original: English 

 

Before: Judge Jean-François Cousin 

Registry: Amman 

Registrar: Laurie McNabb 

 

 ABU KHARMEH  

 v.  

 

COMMISSIONER-GENERAL OF THE 

UNITED NATIONS RELIEF AND WORKS 

AGENCY FOR PALESTINE REFUGEES 

IN THE NEAR EAST  

   

 JUDGMENT  

 

 

 

 

 

Representative for Applicant:  

Mohammad Mustafa Abdullah 

 

 

Counsel for Respondent: 

Rachel Evers (DLA)



  Case No. UNRWA/DT/JFO/2016/032 

  Judgment No. UNRWA/DT/2018/001 

 

Page 2 of 15 

Introduction 

1. This is an application by Ismair Abu Kharmeh (the “Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees in 

the Near East, also known as UNRWA (the “Respondent”), to pay the Applicant a 

deficient amount with respect to his Provident Fund benefits. 

Facts 

2. Effective 1 September 1974, the Applicant was employed by the Agency as 

a Teacher in the Jordan Field Office. 

3. On 3 November 2015, after more than 41 years of service, the Applicant 

requested Early Voluntary Retirement (“EVR”) from his post of Teacher Arabic 

Religion, Grade 11, Step 21. 

4. By letter dated 13 December 2015, the Applicant’s request for EVR was 

accepted effective 31 December 2015.  

5. As the Applicant did not submit an application to defer the receipt of his 

Provident Fund (“PF”) benefits, the Agency disbursed his PF benefits based on the 

date of his separation from service.  

6. On 6 January 2016, the Applicant received his December 2015 payslip. The 

payslip indicated that the Applicant’s PF benefits amounted to USD298,659.24.  

7. On 28 April 2016, the Applicant received a cheque dated 17 April 2016, for 

the amount of USD292,975.51 representing his PF benefits. The Applicant cached 

the cheque on the same day.  

8. On 3 May 2016, the Applicant filed a request for decision review contesting 

the amount of his PF benefits on the cheque dated 17 April 2016.  

9. On 30 August 2016, the present application was filed with the UNRWA 

Dispute Tribunal (the “Tribunal”). The application was transmitted to the 

Respondent on 1 September 2016. 
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10. On 30 September 2016, the Respondent filed a “Motion for Extension of 

Time” to file his reply outside the 30-day time limit set out in Article 6(1) of the 

Rules of Procedure of the Tribunal. The motion was transmitted to the Applicant 

on 2 October 2016.  

11. On 6 October 2016, in an email to the Registrar of the Tribunal, the Applicant 

objected to the Respondent’s request.  

12. By Order No. 084 (UNRWA/DT/2016) dated 16 October 2016, the Tribunal 

granted the Respondent’s request for an extension of time to file his reply. 

13. On 31 October 2016, the Respondent filed his reply addressing only the issue 

of the receivability of the application. The reply was transmitted to the Applicant 

on 1 November 2016. 

14. On 17 November 2016, the Respondent filed a “Motion for Extension of Time 

to Translate the Reply”. The motion was transmitted to the Applicant on 20 

November 2016. 

15. By Order No. 098 (UNRWA/DT/2016) dated 22 November 2016, the 

Tribunal granted the Respondent’s request. 

16. On 30 November 2016, the Respondent submitted the Arabic translation of 

his reply. This was transmitted to the Applicant on the same day.  

17. On 14 December 2016, the Applicant filed a “Motion to Request Leave of the 

Tribunal to file Observations on the Respondent’s Reply and to File New 

Evidence”. The motion was transmitted to the Respondent on the same day.  

18. By Order No. 105 (UNRWA/DT/2016) dated 27 December 2016, the 

Tribunal granted the Applicant’s request to submit observations on the 

Respondent’s reply and to file new evidence.  

19. On 10 January 2017, the Applicant submitted his observations and filed new 

evidence. These were transmitted to the Respondent on the same day. 
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20. By Order No. 066 (UNRWA/DT/2017) (“Order No. 066”) dated 17 May 

2017, the Respondent was requested to submit a reply on the merits and to clarify 

exactly how the Agency calculated the sum of USD292,975.51 despite the 

Applicant’s December 2015 payslip indicating that his PF benefits amounted to 

USD298,659.24. 

21. On 7 June 2017, the Respondent filed a “Motion for Extension of Time” to 

file his response outside the 30-day time limit set out in Order No. 066. The motion 

was transmitted to the Applicant on 8 June 2017.  

22. By Order No. 080 (UNRWA/DT/2017) dated 19 June 2017, the Tribunal 

granted the Respondent’s request. On 7 July 2017, the Respondent submitted his 

response to Order No. 066. 

23. By Order No. 086 (UNRWA/DT/2017) dated 9 July 2017, the Tribunal 

transmitted the Respondent’s response to Order No. 066 to the Applicant and 

ordered the Applicant to file his comments on the Respondent’s response. 

24. On 9 July 2017, a cheque was issued in the amount of USD5,143.57 in favour 

of the Applicant. The Applicant refused to collect the cheque and it was 

subsequently cancelled. 

25. On 10 July 2017, the Applicant submitted a motion requesting the Arabic 

translation of the Respondent’s response to Order No. 066 and an extension of time 

to submit his comments.  

26. By Order No. 089 (UNRWA/DT/2017) dated 11 July 2017, the Tribunal 

granted the Applicant’s requests. The motion was transmitted to the Respondent 

along with the Order.  

27. On 24 July 2017, the Respondent submitted a “Motion for Extension of Time” 

to translate his response to Order No. 066. This was transmitted to the Applicant on 

the same day. 

28. On 7 August 2017, the Respondent submitted the Arabic translation of his 

response to Order No. 066. This was transmitted to the Applicant on the same day. 
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29. On 27 August 2017, the Applicant submitted his comments on the 

Respondent’s response to Order No. 066. This was transmitted to the Respondent 

on 28 August 2017.  

30. By Order No. 112 (UNRWA/DT/2017) (“Order No. 112”) dated 30 August 

2017, the Tribunal ordered the Respondent to submit his reply to the comments of 

the Applicant on his response to Order No. 066.  

31. On 21 September 2017, the Respondent submitted his reply pursuant to the 

Tribunal’s Order No. 112. This was transmitted to the Applicant on 25 September 

2017. 

32. On 23 October 2017, the Tribunal issued a notice of hearing convoking the 

parties to a hearing to be held on 16 November 2017. 

33. On 7 November 2017, by an email to the Registrar, the Applicant stated that 

he would not be present at the hearing for medical reasons. This was transmitted to 

the Applicant on 8 November 2017. 

34. On 8 November 2017, by an email to the Registrar, the Respondent confirmed 

to the Tribunal his presence, and the presence of an expert. This was transmitted to 

the Applicant on the same date. 

35. By Order No. 157 (UNRWA/DT/2017) dated 8 November 2017, the Tribunal 

ordered the Applicant to confirm the presence of his counsel at the hearing. 

36. On 16 November 2017, the Tribunal held the hearing. Neither the Applicant 

nor his representative attended the hearing.  

37. By Order No. 166 (UNRWA/DT/2017) dated 21 November 2017, the 

Tribunal ordered the Respondent to submit the memorandum of the Provident Fund 

expert. 

38. On 22 November 2017, the Respondent submitted the memorandum of the 

Provident Fund expert. This was transmitted to the Applicant on the same day.  
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39. On 23 November 2017, the Applicant submitted a motion requesting the 

Arabic translation of the memorandum of the Provident Fund expert and leave of 

the Tribunal to submit his comments on the memorandum. This was transmitted to 

the Respondent on 26 November 2017. 

40. By Order No. 170 (UNRWA/DT/2017) dated 28 November 2017, the 

Tribunal granted the Applicant’s requests and ordered the Respondent to submit the 

Arabic translation of the memorandum of the Provident Fund expert.  

41. On 13 December 2017, the Respondent submitted the Arabic translation of 

the memorandum. This was transmitted to the Applicant on the same date.  

42. On 21 December 2017, the Applicant submitted his comments on the 

memorandum of the Provident Fund expert. This was transmitted to the Respondent 

on 27 December 2017. 

Applicant’s contentions 

43. The Applicant contends: 

i) The impugned decision is an appealable administrative decision; 

ii) His December 2015 payslip indicates that his PF benefits amount to 

USD298,659.24. However, he was only paid the sum of to USD292,975.51; 

iii) The Agency applied wrong interest rates to his PF benefits and caused 

him financial loss; and  

iv) The Agency has failed to respond to his request for decision review. 

44. The Applicant requests: 

i) The rescission of the impugned decision and compensation for the 

financial losses he incurred due to misapplication of interest rates to his PF 

benefits; and  

ii) To be granted compensation for the moral prejudice he suffered.  
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Respondent’s contentions 

45. The Respondent contends: 

i) The Applicant has failed to challenge a discretionary administrative 

decision of the Agency. The United Nations Appeals Tribunal (“UNAT”) 

held in Hamad 2012-UNAT-269, that the fact of applying applicable interest 

rates for the calculations of PF benefits does not fall within the definition of 

an appealable administrative decision;  

ii) The allocation of the Applicant’s PF benefits was properly effected; and  

iii) The Agency has effected the correct calculations and applied correct 

interest rates, namely the interest rates applicable to the accounts of separating 

participants for the period from 1st January to 30th November 2015. 

46. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Receivability 

47. The Respondent claims that the application is not receivable as the contested 

decision is not an appealable administrative decision. In this respect, the 

Respondent refers to UNAT’s Judgment in Hamad 2012-UNAT-269. The Tribunal 

does not agree with this contention. The UNAT held in Hamad as follows:  

23. The UNRWA DT considered that the main issue before it 

was whether or not there was an appealable administrative 

decision. The UNRWA DT decided that the manner in which 

the Secretariat calculated the Provident Fund balance of 

separating participants did not constitute an administrative 

decision alleging the non-observance of the Appellant’s terms 

of appointment and was, therefore, not within its jurisdiction. 

The Appeals Tribunal finds that this decision is correct. An 

administrative decision is  

a unilateral decision taken by the administration in a 

precise individual case (individual administrative act), 

which produces direct legal consequences to the legal 



  Case No. UNRWA/DT/JFO/2016/032 

  Judgment No. UNRWA/DT/2018/001 

 

Page 8 of 15 

order. Thus, the administrative decision is 

distinguished from other administrative acts, such as 

those having regulatory power (which are usually 

referred to as rules or regulations), as well as from 

those not having direct legal consequences. 

Administrative decisions are therefore characterized by 

the fact that they are taken by the Administration, they 

are unilateral and of individual application, and they 

carry legal consequences. [Former Administrative 

Tribunal Judgment, No. 1157, Andronov (2003) V.] 

48.  In the case at bar, the Applicant does not contest, in general, the manner in 

which the Agency calculated the PF benefits for staff members. Rather, the 

Applicant contests the manner in which the relevant rules were applied to his 

specific situation.  

49. Therefore, the contested decision is, in fact, a unilateral decision taken by the 

Administration in an individual case, which can be appealed.  

Merits 

50. The Applicant contests the decision concerning the payment of a deficient 

amount with respect to his PF benefits. 

Applicable regulatory framework 

51. Area Staff Rule 106.1 provides:  

ALLOCATION OF INVESTMENT INCOME TO 

PARTICIPANTS’ ACCOUNTS 

16. The income earned each year by the Provident Fund assets 

under paragraph 18 below shall be applied to the participants' 

accounts in the following manner:-  

[…] 

(D) The Commissioner-General shall also declare and cause to 

be published each month a special interest rate to be applied to 

the accounts of separating participants in the manner described 

below:- 

(i) In declaring this special interest rate each month, the 

Commissioner-General shall take account of the 

investment performance of the Provident Fund assets as 
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reflected in the reports by the Global Custodian and the 

estimated results of the Provident Fund Humanitarian 

Repayable Withdrawals scheme, for the period between 

the first day of the year immediately following the year 

covered by the last declared interest rate under (A) above, 

up to but not including the month in which the special 

interest rate is declared; he/she shall also take account of 

the requirements of paragraph 19 of this rule.  

(ii) The last published special interest rate shall be applied 

to a separating participant's account for the period 

between the first day of the year immediately following 

the year covered by the last declared interest rate under 

(A) above, up to and including the month immediately 

preceding payment.  

[…] 

(E) The interest rates referred to above may be positive, nil or 

negative, depending on the assessment of investment 

performance. 

52. Finance Technical Instruction No. 9 provides:  

Interest Payable on Separation  

9. Before making payment to a separating participant, FFO or 

Chief, Accounts Division will, whenever applicable, adjust the 

credits for plough back as per paragraph 6 and then calculate 

any interest which was accrued during the year of separation, at 

the latest rate published by the Commissioner General, unless 

the separation takes place before the declaration of that year’s 

annual interest rate. In such a case the separating participant has 

the choice of either to withdraw the interest at the last declared 

rate or to defer payment of interest until the rate is next declared 

(paragraph 18 of Staff Rule 106.1 refers). The interest declared 

by the Commissioner-General referred to in paragraph 7 above 

is not only for the purpose of annual interest credit for the 

calendar year but the same interest rate will also be applied for 

separation purposes from the date of declaration to the date of 

the following year’s declaration of interest. Payments of interest 

are debited, vide Provident Fund payment vouchers to Account 

9-249-4. Interest is calculated to the last day of the month prior 

to separation. Interest on account of administrative delays may 

be given for a maximum period of three months from the date 

of separation. 



  Case No. UNRWA/DT/JFO/2016/032 

  Judgment No. UNRWA/DT/2018/001 

 

Page 10 of 15 

53. Financial Instruction – Interest calculation on PF credits for separating staff 

members, FI430(5) A/109.10 of 4 April 2002 (“FI430(5) A/109.10 of 4 April 

2002”) provides: 

1. In accordance with para 9 of FTI No. 9, separating staff 

members have traditionally been paid interest on their PF credits 

up to a maximum period of three months resulting from 

administrative delays. In this respect, please refer to the last 

sentence of para 9 of the above FTI, which reads:  

“... Interest on account of administrative delays may be given 

for a maximum period of three months from the date of 

separation.”  

2. Accordingly, in cases where the interest rate is negative, 

separating staff members should not be penalized by deducting 

the negative interest for their credits for the period of the 

administrative delay (i.e. the period between the date of 

separation and the date of payment). Therefore, wherever the 

interest rate is negative, interest should only be calculated to the 

last day of the month prior to separation (emphasis in original). 

54. Provident Fund Secretariat Circular No. PFS/16/2015 (“PFS/16/2015”) 

provides:  

[S]pecial interest rates – which are unaudited and subject to 

change when audited – to be applied to the accounts of 

separating participants for the period from 1st January to 30th 

November 2015, are set for:  

- The main fund at + 0.37 % (i.e. zero point thirty seven percent). 

- The conservative fund at 0.00 % (i.e. zero percent). 

55. Provident Fund Secretariat Circular No. PFS/01/2016 (“PFS/01/2016”) 

provides:  

[S]pecial interest rates – which are unaudited and subject to 

change when audited – to be applied to the accounts of 

separating participants for the period from 1st January to 31st 

December 2015, are set for:  

- The main fund at - 0.44 % (i.e. minus point forty four percent). 

- The conservative fund at 0.00 % (i.e. zero percent). 

56. Provident Fund Secretariat Circular No. PFS/04/2016 (“PFS/04/2016”) 

provides:  
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[S]pecial interest rates – which are unaudited and subject to 

change when audited – to be applied to the accounts of 

separating participants for the period from 1st January to 29th 

February 2016, are set for:  

- The main fund at - 2.99 % (i.e. minus two point ninety nine 

percent).  

- The conservative fund at 0.00 % (i.e. zero percent). 

57. Provident Fund Secretariat Circular No. PFS/06/2016 (“PFS/06/2016”) 

provides:  

[S]pecial interest rates – which are unaudited and subject to 

change when audited – to be applied to the accounts of 

separating participants for the period from 1st January to 31st 

March 2016, are set for:  

- The main fund at + 1.15 % (i.e. one point fifteen percent). 

- The conservative fund at 0.00 % (i.e. zero percent). 

Calculation of PF benefits in main fund 

58. On 6 January 2016, the Applicant received his December 2015 payslip. The 

payslip indicates that his PF benefits amount to USD298,659.24. On 28 April 2016, 

the Applicant received a cheque dated 17 April 2016 for the amount of 

USD292,975.51 representing his PF benefits. In his application, the Applicant 

asserts that the application of the interest rates declared in either PFS/16/2015 or 

PFS/06/2016 would not justify the amount of USD292,975.51.   

59. The Applicant was separated from the Agency on 31 December 2015. The 

interest rates declared in PFS/01/2016 applicable to the accounts of separating 

participants for the period from 1st January to 31st December 2015, are negative. In 

this respect, FI430(5) A/109.10 of 4 April 2002 provides that, in cases where the 

interest rate is negative, interest should only be calculated according to the last day 

of the month prior to separation. Accordingly, the Respondent submits that, as the 

interest rates declared in PFS/01/2016 were negative, the Applicant’s PF benefits 

must be calculated according to the interest rates declared in PFS/16/2015, 

applicable to the accounts of separating participants for the period from 1st January 

to 30th November 2015. Contrariwise, the Applicant argues that he was only paid 

in April 2016. Consequently, the correct interest rates applicable to his case are the 
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ones declared in PFS/06/2016, applicable to the accounts of separating participants 

for the period from 1st January to 31st March 2016. The Applicant adds that, as the 

interest rates declared in PFS/06/2016 are not negative, FI430(5) A/109.10 of 4 

April 2002 is not applicable to his case. 

60. The Provident Fund expert stated during the hearing that a staff member has 

the option to retain his PF benefits after his/her separation until he/she makes an 

official withdrawal request. He noted that the Applicant’s withdrawal request has 

been received by Human Resources on 24 January 2016. The expert noted that the 

payment process might take up to eight weeks and added that the payment process 

for the Applicant’s PF benefits was finalized in March 2016. As PFS/06/2016 was 

not yet published at that time, the correct interest rates applicable to the Applicant’s 

case were the ones declared in PFS/04/2016. As the interest rates declared in 

PFS/04/2016 were negative, following FI430(5) A/109.10 of 4 April 2002, the 

Applicant’s PF benefits were correctly calculated according to the interest rates 

declared in PFS/16/2015. Therefore, the Tribunal holds that the correct interest rates 

applicable to the PF benefits of the Applicant are the ones declared in PFS/16/2015. 

61. PFS/16/2015 indicates that the interest rate applicable to the conservative 

fund is zero and the interest rate applicable to the main fund is +0.37 per cent. 

Therefore, the Tribunal will only calculate the interests for the Applicant’s PF 

benefits in the main fund. In this respect, it is now necessary to clarify the exact 

amount representing the Applicant’s PF benefits in the main fund.  

62. The Tribunal asked the expert to explain why the amounts representing the 

Applicant’s PF benefits in his December 2015 and February 2016 payslips were 

different and which one should have been considered in calculations of the interest 

due to the Applicant in respect of his PF benefits. First, the expert noted that the 

Applicant requested the transfer of 50 per cent of his PF benefits in the main fund 

to the Conservative Portfolio in December 2015. This was accomplished in January 

2016. Secondly, the expert clarified that the amounts in the Applicant’s December 

2015 and February 2016 payslips were accurate, but they needed to be updated after 

having applied the applicable interest rates. The expert stated that it was necessary 

to calculate the Applicant’s PF benefits in March 2016 after having entered all the 
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variables. Accordingly, the expert reached the following amounts of the Applicant’s 

PF benefits in the main fund: USD70,629.31 representing the Agency’s mandatory 

average balance and USD35,314.66 representing the Applicant’s mandatory 

average balance. Therefore, in total the Applicant’s PF benefits in the main fund 

amount to USD105,943.97. As mentioned-above, the interest rate applicable to this 

amount is +0.37 per cent. Accordingly, the interest to be paid to the Applicant for 

his PF benefits in the main fund amounts to USD391.99.  

63. After having clarified the amounts for the Applicant’s PF benefits in the main 

fund, the interest to be applied to his PF benefits in the main fund, it is now 

necessary to clarify the Applicant’s benefits in the Conservative Portfolio in order 

to reach the total sum of the Applicant’s PF benefits.  

Calculation of benefits in Conservative Portfolio  

64. It is clear from the Applicant’s February 2016 payslip that his PF benefits in 

the Conservative Portfolio amount to USD191,783.12. The letter dated 10 April 

2016 sent from Human Resources Services Officer to Head Field Finance Officer 

also clearly indicates that the Applicant’s PF benefits in the Conservative Portfolio 

amounted to USD191,783.12. The documents submitted by the Respondent after 

the hearing also confirms that the Applicant’s benefits in the Conservative Portfolio 

amounted to USD191,783.12.  

65. In consequence, the total sum of the Applicant’s PF benefits is as follows:  

Main Fund USD105,943.97 

Conservative Portfolio USD191,783.12 

Interest USD391.99 

Total USD298,119.08 

 

 

Total calculation 

66. It follows that the total amount that should have been paid to the Applicant 

with respect to his PF benefits amounts to USD298,119.08. As of the present date, 
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the Applicant was only paid the amount of USD292,975.51, the Respondent is 

ordered to pay the difference to the Applicant as follows:  

Applicant’s PF benefits (total) USD298,119.08 

The amount paid to the Applicant USD292,975.51 

Remaining amount USD5,143.57 

 

 

67. Therefore, the Tribunals holds that the Respondent is ordered to pay the 

amount of USD5,143.57 to the Applicant.  

Compensation 

68. The Applicant requests to be granted compensation for the moral prejudice 

he suffered. The Tribunal has previously established that there was no delay for the 

payment of the amount of USD292,975.51. For the remaining amount, a cheque 

was issued in favour of the Applicant on 9 July 2017, however, the Applicant 

refused to collect it. Therefore, the Tribunal holds that the Applicant has not 

substantiated his claim that the contested decision caused him moral damages.  
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Conclusion 

69. In view of the foregoing, the Tribunal DECIDES: 

i) On the date of this Judgment, the Applicant has been paid or offered to 

be paid the remaining amount of his PF benefits. Therefore, the application is 

moot and the Applicant has to accept the payment of his remaining PF 

benefits amounting to USD5,143.57; and 

ii) The above sum is to be paid within 60 days of the date this Judgment 

becomes executable during which period the US Prime Rate, applicable as of 

that date, shall apply. If the sum is not paid within the 60-day period, an 

additional five per cent shall be added to the US Prime Rate until the date of 

the payment.   

 

 

 

(Signed) 

Judge Jean-François Cousin 

Dated this 7th day of January 2018 

Entered in the Register on this 7th day of January 2018 

 

(Signed) 

 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 


