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Introduction 

1. These are two applications by Anton Baramky (the “Applicant”) against the 

decisions of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), 1) to permanently 

transfer him from the Finance Department to the Cash for Work Programme, and 

2) to impose disciplinary measures on two staff members following the outcome of 

the investigations into the Applicant’s complaints against them. 

2. As the two above-mentioned applications have been filed by the same 

Applicant and involve related issues, in the interest of judicial economy, the 

UNRWA Dispute Tribunal (the “Tribunal”) has decided to consolidate the 

applications and adjudicate them in a single Judgment.   

Facts 

3. Effective 2 April 2002, the Applicant was employed by the Agency as 

Finance Assistant at the Agency’s Finance Department in the West Bank Field 

Office (“WBFO”). 

4. On 11 January 2016, the Applicant reported that he had been assaulted by 

another staff member.  

5. On 3 May 2016, the Applicant raised allegations of mismanagement and 

corruption in the Finance Department, WBFO.  

6. Effective 1 July 2016, the Applicant was temporarily transferred to Job 

Creation Programme (“JCP Programme”) as Finance Assistant, Grade 10, pending 

the investigations into the Applicant’s report of assault and allegations of 

mismanagement and corruption. 

7. On 11 July 2016, the Director of UNRWA Operations, WBFO (“DUO/WB”) 

appointed an Investigator (“first Investigator”) to conduct an investigation into the 

Applicant’s allegation of assault dated 11 January 2016.  
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8. Following the first Investigator’s failure to submit his report, the DUO/WB 

appointed another Investigator (hereinafter “the Investigator”) on 19 December 

2016 to conduct an investigation into the Applicant’s report of assault. This first 

investigation was registered under Case No. INV-16-0015. 

9. On the same day, the DUO/WB appointed the Investigator to conduct an 

investigation into the Applicant’s allegations of mismanagement and corruption 

dated 3 May 2016. This second investigation was registered under Case No. INV-

16-0175. 

10. By an email dated 13 January 2017 to the Investigator, the Applicant raised 

an allegation of discrimination. This allegation of the Applicant was included into 

the ongoing investigation registered under Case No. INV-16-0175. 

11. By letter dated 9 October 2017, the DUO/WB informed the Applicant of the 

outcome of the investigations into his complaints. 

12. On 20 October 2017, the Applicant filed a request for decision review, 

challenging the disciplinary measures that had been imposed on two staff members 

following the outcome of the investigations into the Applicant’s complaints against 

them. 

13. By letter dated 27 October 2017, the DUO/WB informed the Applicant of the 

decision to permanently transfer him to the Cash for Work Programme.  

14. On 27 October 2017, the Applicant filed a request for decision review 

challenging the decision to permanently transfer him to the Cash for Work 

Programme.  

15. By email dated 7 December 2017, the Chief, Ethics Office (“C/EO”) 

informed the Applicant that the Deputy Commissioner-General referred to the 

Ethics Office his allegation of retaliation contained in his request for decision 

review dated 27 October 2017, and that the Ethics Office would conduct a 

preliminary assessment about this aspect of his request for decision review.  
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16. On 9 December 2017, the applications were filed with the Tribunal. The 

applications were transmitted to the Respondent on 12 December 2017.  

17. On 10 January 2018, the Respondent filed, in each case, a motion for 

extension of time to file his reply outside the 30-calendar day time limit set out in 

Article 6(1) of the Rules of Procedure of the Tribunal. The motions were transmitted 

to the Applicant on 11 January 2018.  

18. By Order Nos. 011 and 012 (UNRWA/DT/2018) dated 18 January 2018, the 

Tribunal granted the Respondent’s motions. 

19. By email dated 24 January 2018, the C/EO informed the Applicant of the 

preliminary assessment of his allegation of retaliation, which found that the 

decision to permanently transfer him constituted prima facie evidence of retaliation. 

By the same email, the Applicant was also informed that the C/EO had 

recommended the DUO/WB to approve the Applicant’s request to return to his 

previous post.  

20. On 25 January 2018, the Respondent filed his replies to the applications. On 

28 January 2018, the replies were transmitted to the Applicant.  

21. On 17 February 2018, the Applicant filed a motion requesting leave to submit 

additional evidence in support of both applications. On 18 February 2018, the 

motion was transmitted to the Respondent.   

22. By Order Nos. 029 and 030 (UNRWA/DT/2018) dated 1 March 2018, the 

Tribunal granted the Applicant’s motion. 

23. On 6 March 2018, the Applicant submitted his additional evidence in support 

of both applications. The Applicant’s submissions were transmitted to the 

Respondent on 7 March 2018. 

24. On 12 April 2018, the Applicant filed a motion for expedited consideration 

in support of both applications. The Applicant’s motion was transmitted to the 

Respondent on 15 April 2018.  
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25. On 19 April 2018, the Respondent filed a motion in each case for leave to file 

comments on the Applicant’s additional evidence. These were transmitted to the 

Applicant on 22 April 2018.   

26. By Order Nos. 072 and 073 (UNRWA/DT/2018) dated 26 April 2018, the 

Tribunal rejected the Applicant’s motion for expedited consideration and granted 

the Respondent’s motions to file comments. 

27. By Order No. 080 (UNRWA/DT/2018) dated 9 May 2018 (“Order No. 080”), 

the Tribunal consolidated the applications and ordered the Respondent to produce 

additional documents.  

28. On 11 June 2018, the Respondent submitted his response to Order No. 080 

and informed the Tribunal that Mr. Y. A. had received the disciplinary measure of 

deferment of salary increment for one year and had been served with a letter of 

censure. In the same response, the Respondent also informed the Tribunal that Mr. 

P. F. had been served with a letter of censure. The response was transmitted to the 

Applicant on 13 June 2018. 

29. By Order No. 108 (UNRWA/DT/2018) dated 14 June 2018, the Tribunal 

ordered the Applicant to keep strictly confidential the investigation reports that had 

been submitted with the Respondent’s response to Order No. 080.  

30. By Order No. 110 (UNRWA/DT/2018) dated 20 June 2018 (“Order No. 

110”), the Tribunal ordered the Respondent to produce further documents on an ex 

parte basis.  

31. On 27 June 2018, the Respondent submitted his response to Order No. 110.  

32. On 16 July 2018, the Applicant filed a further submission without requesting 

leave of the Tribunal. This was transmitted to the Respondent on 17 July 2018. 

33.  By Order No. 134 (UNRWA/DT/2018) dated 22 July 2018 (“Order No. 

134”), the Tribunal ordered the Respondent to produce further documents.  
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34. On 3 August 2018, the Respondent submitted his response to Order No. 134. 

This was transmitted to the Applicant on 6 August 2018. 

35. On 8 November 2018, the Applicant filed a motion requesting leave to submit 

further evidence. The motion was transmitted to the Respondent on 11 November 

2018.  

36. By Order No. 216 (UNRWA/DT/2018) dated 22 November 2018, the 

Tribunal granted the Applicant’s motion to submit further evidence. 

37. On 24 November 2018, the Applicant submitted his additional evidence. On 

25 November 2018, the Applicant’s submission was transmitted to the Respondent. 

Applicant’s contentions 

38. The Applicant contends: 

i) Despite the fact that the investigations established that he had been 

harassed, discriminated against and assaulted, at the end of the investigations, 

he was not allowed to return to his original post;   

ii) The decision to permanently transfer him to the Cash for Work 

Programme is unfair; and 

iii) The disciplinary actions taken against Mr. Y. A. and Mr. P. F. were not 

appropriate and sufficient. 

39. The Applicant requests: 

i) To be reinstated to his original position at the Finance Department, 

WBFO;  

ii) A written apology on the part of Mr. Y. A. and Mr. P. F.;  

iii) To be compensated for the material and moral damages he suffered; and 

iv) “To oblige the Agency to turn to external arbitration in accordance with 

[United States] Law protecting whistle blowers at the [United Nations]”. 
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Respondent’s contentions 

40. The Respondent contends: 

i) The Applicant’s first application contesting the decision to permanently 

transfer him is moot as the Agency rescinded the said contested decision;  

ii) In his second application, the Applicant has not presented an appealable 

administrative decision, as the outcome of the investigations into his 

complaints does not carry any direct legal consequences for the Applicant; 

and  

iii) The remedies sought by the Applicant have no legal basis.  

41. The Respondent requests the Tribunal to dismiss the applications and not to 

publish the names of two staff members in the Judgment.  

Considerations 

Case No. UNRWA/DT/WBFO/2017/238 

42. In the first application registered under Case No.  

UNRWA/DT/WBFO/2017/238, the Applicant requests the rescission of the 

decision to permanently transfer him to the Cash for Work Programme. The 

Tribunal notes that, by decision dated 2 March 2018, this contested decision was 

rescinded, and the Applicant has been reappointed to his original post. Therefore, 

that part of this application is moot. 

43. The Applicant further requests to be compensated for the damages resulting 

from the decision to permanently transfer him to the Cash for Work Programme. 

However, the Applicant does not provide any evidence, and, therefore, his request 

for compensation must be dismissed.  

Case No. UNRWA/DT/WBFO/2017/239 

44. In the second application registered under Case No.  

UNRWA/DT/WBFO/2017/239, the Applicant contests the disciplinary measures 
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that were imposed on two staff members following the outcome of the 

investigations into the Applicant’s complaints against them.   

45. The Applicant contends that the disciplinary actions taken against the two 

staff members were not commensurate in gravity with their respective acts of 

misconduct. However, the Respondent submits that the Applicant has not presented 

an appealable administrative decision, i.e. that the outcomes of the investigations 

into his complaints do not carry any direct legal consequences for him, and, 

therefore, he has no standing before the Tribunal. Accordingly, the Respondent 

requests the Tribunal to dismiss this second application as non-receivable. 

Receivability 

46. General Staff Circular No. 06/2010 on PROHIBITION OF 

DISCRIMINATION, HARASSMENT – INCLUDING SEXUAL 

HARASSMENT – AND ABUSE OF POWER (“GSC 06/2010”) provides:  

Right of appeal 

32. Where an aggrieved individual or alleged offender believes 
that the procedure followed in respect of the allegations of 
prohibited conduct was improper, he/she may initiate an appeal 
under Chapter XI of the International Staff Rules or Chapter XI 
of the Area Staff Rules, as applicable. 

47. Furthermore, in Nwuke 2010-UNAT-099, the United Nations Appeals 

Tribunal (the “UNAT”) held as follows: 

36. In light of ST/SGB/2008/5 [Prohibition of discrimination, 
harassment including sexual harassment, and abuse of 
authority], Chapter XI of the Staff Rules, and the UNDT Statute, 
the Appeals Tribunal concludes that when the claims regard 
issues covered by ST/SGB/2008/5, the staff member is entitled 
to certain administrative procedures. If he or she is dissatisfied 
with their outcome, he or she may request judicial review of the 
administrative decisions taken. The UNDT has jurisdiction to 
examine the administrative activity (act or omission) followed 
by the Administration after a request for investigation, and to 
decide if it was taken in accordance with the applicable law. The 
UNDT can also determine the legality of the conduct of the 
investigation. 
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48. The UNAT also held in Rahman 2014-UNAT-453, as follows:  

42. The Dispute Tribunal ordered the Secretary-General to 
inform Mr. Rahman as soon as possible regarding the nature of 
the disciplinary measures imposed on the persons responsible 
for retaliation. In making this order, the UNDT acknowledged 
that there was no legal provision requiring the Secretary-
General to disclose disciplinary measures imposed on staff 
members. However, the UNDT held that professional 
misconduct involving retaliation against another staff member 
was an exception whereby justice to the victim entitled the 
victim to know whether the disciplinary measure was 
commensurate in gravity with the misconduct. The UNDT 
found that in the present case, the Secretary-General did not do 
everything in his power to alleviate the harmful effects that the 
retaliation may have had on Mr. Rahman, and there was no 
reason why Mr. Rahman could not be informed. 

[…] 

44. We find that the UNDT’s decision was not ultra vires. We 
agree that the victim of retaliation is entitled to know whether 
justice was done to the perpetrators of the retaliation, and that it 
is fair and reasonable to require the Secretary-General to 
provide this information, regardless of whether or not there is 
any legal provision to that effect. As the UNDT held, it is the 
Secretary-General’s responsibility to dispense justice for the 
victim. 

49. In light of the aforementioned provisions and the jurisprudence of the UNAT, 

and contrary to the Respondent’s claim, the Tribunal holds that this second 

application is receivable.  

Merits 

50. In accordance with the above-mentioned UNAT’s jurisprudence in Rahman 

2014-UNAT-453, by letter dated 9 October 2017, the DUO/WB informed the 

Applicant of the outcome of the investigations into his complaints. Precisely, it was 

established by the Investigator that, on 17 October 2014, Mr. Y. A. harassed the 

Applicant and abused his power and that his conduct amounted to misconduct. 

Moreover, it was also established by the Investigator that Mr. P. F. had made a 

discriminatory decision by not selecting the Applicant for a training of the trainers 

and that this decision was an act of discrimination and amounted to misconduct.  
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51. Following the Tribunal’s Order, on 11 June 2018, the Respondent informed 

the Tribunal that Mr. Y. A. had received the disciplinary measure of deferment of 

salary increment for one year and been served with a letter of censure. In the same 

response, the Respondent also informed the Tribunal that Mr. P. F. had been served 

with a letter of censure. In addition, both Mr. Y. A. and Mr. P. F. were required to 

apologise to the Applicant. On 3 August 2018, the Respondent submitted his 

response to Order No. 134 and informed the Tribunal that Mr. P. F. had apologised 

to the Applicant in person and in writing. However, the Respondent was not able to 

confirm whether Mr. Y. A. had apologised to the Applicant. The Applicant was 

informed of the Respondent’s response on 6 August 2018. Since the Applicant has 

not raised any further claim about the lack of an apology on the part of Mr. Y. A. 

following the Respondent’s response dated 3 August 2018, the Tribunal considers 

that this is no longer an issue among the parties.  

52. The Applicant complains that the disciplinary measures taken against Mr. Y. 

A. and Mr. P. F. were disproportionate in gravity to their respective acts of 

misconduct. In this regard, the Tribunal recalls the jurisprudence of the UNAT, 

which has affirmed that “[d]isciplinary matters are within the discretion and 

authority of the Commissioner-General of UNRWA” (Abu Hamda 2010-UNAT-

022, paragraph 37) and that “the matter of the degree of the sanction is usually 

reserved for the Administration, who has discretion to impose the measure that it 

considers adequate to the circumstances of the case and to the actions and behaviour 

of the staff member involved” (Portillo Moya 2015-UNAT-523, paragraph 19).  

53. Furthermore, “[a]s a normal rule [the Tribunal] do[es] not interfere in the 

exercise of a discretionary authority unless there is evidence of illegality, 

irrationality and procedural impropriety” (Abu Hamda 2010-UNAT-022, paragraph 

37). In this respect, the Tribunal finds that the Applicant has failed to establish that 

the discretionary authority of the Commissioner-General was exercised arbitrarily 

or capriciously, motivated by prejudice or other extraneous factors or flawed by 

procedural irregularity or error of law.  

54. Moreover, in the Tribunal’s view, the disciplinary measures taken against Mr. 

Y. A. and Mr. P. F. were not disproportionate in gravity to their respective acts of 
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misconduct. Despite the fact that more than 20 months elapsed between the time 

the Applicant submitted his first complaint and the time he was informed of the 

disciplinary measures taken against the two staff members concerned, the 

Applicant’s complaints were thoroughly assessed, and the misconduct of the staff 

members were properly sanctioned by the Agency. Consequently, it follows from 

all of the foregoing that, in the present case, there is not any reason for the Tribunal 

to interfere with the Commissioner-General’s administrative discretion.  

Remedies 

55. The Applicant requests to be compensated for psychological and moral 

damages he suffered. Nevertheless, the Applicant’s moral damage is only 

attributable to the two staff members concerned and not to any fault of the Agency. 

All other claims of the Applicant are also dismissed. 

Conclusion 

56. In view of the foregoing, the Tribunal DECIDES: 

The applications are dismissed.  

 

Judge Jean-François Cousin 

Dated this 29th day of November 2018 

 

Entered in the Register on this 29th day of November 2018 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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