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Introduction 

1. This is an application by Awni Jamil El Madhoun (the “Applicant”) against 

the decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), not to select him for 

the post of Warehousing and Distribution Officer at the Logistics Office, Gaza Field 

Office.     

Facts 

2. Effective 4 July 1999, the Applicant was employed by the Agency on a fixed-

term appointment, Grade 8, Step 1, as Credit Extension Assistant at the Gaza Field 

Office (“GFO”). 

3. Following several transfers and promotions, effective 1 February 2010, the 

Applicant was promoted to the post of Supply Officer Warehousing, Grade 12, 

GFO. This is the Applicant’s current post.  

4. Between September 2012 and September 2017, the Applicant was assigned 

several times, in an acting capacity, to the posts of Logistics Officer and 

Warehousing and Distribution Officer. 

5. On 5 June 2017, the Agency internally advertised a vacancy notice for the 

post of Warehousing and Distribution Officer (“WDO”), Grade 15, Logistics 

Office, GFO. The Agency received a total of 74 applications, including the 

Applicant’s. Seven candidates with a relevant university degree were shortlisted 

and invited for an interview on 12 September 2017. The Applicant, who lacks a 

university degree, was not shortlisted. 

6. The Applicant was informed about not being shortlisted for the interview 

through the Agency’s online recruitment platform. 

7. By email dated 11 September 2017, the Applicant requested the Director of 

UNRWA Operations, GFO (“DUO/G”) to give him the opportunity to be shortlisted 

and thus to be interviewed. 
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8. After the interviews, the Interview Panel (the “Panel”) unanimously 

recommended the appointment of one of the seven candidates and rostering a 

second candidate. On 20 September 2017, the DUO/G approved the Panel’s 

recommendations. 

9. On 17 October 2017, the Applicant submitted his request for decision review.  

10. On 27 November 2017, the present application was filed with the UNRWA 

Dispute Tribunal (the “Tribunal”). The application was transmitted to the 

Respondent on the same day. 

11. On 18 December 2017, the Respondent filed a “Motion for Extension of 

Time” to file his reply outside the 30-calendar day time limit set out in Article 6(1) 

of the Rules of Procedure of the Tribunal. The motion was transmitted to the 

Applicant on 19 December 2017. 

12. By Order No. 189 (UNRWA/DT/2017) dated 28 December 2017, the 

Tribunal granted the Respondent’s motion. 

13. On 18 January 2018, the Respondent filed his reply. The reply was 

transmitted to the Applicant on 22 January 2018. 

14. On 1 February 2018, the Respondent filed a “Motion for Extension of Time 

to Translate the Reply”. The motion was transmitted to the Applicant on 4 February 

2018. 

15. By Order No. 018 (UNRWA/DT/2018) dated 4 February 2018, the 

Respondent’s motion for an extension of time to translate his reply was granted. 

16. On 8 February 2018, the Respondent filed the Arabic translation of his 

reply. The translation was transmitted to the Applicant on the same day. 

17. On 25 February 2018, the Applicant filed a motion requesting leave to 

submit observations on the reply. The motion was transmitted to the Respondent on 

26 February 2018. 
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18. By Order No. 037 (UNRWA/DT/2018) dated 11 March 2018, the 

Applicant’s motion was granted. 

19. On 18 March 2018, the Applicant submitted his observations. His 

submission was transmitted to the Respondent on the same day. 

20. On 28 December 2018, the Respondent filed a motion for leave to submit 

comments on the Applicant’s observations. This was transmitted to the Applicant 

on 30 December 2018. 

21. By Order No. 005 (UNRWA/DT/2019) dated 7 January 2019, the 

Respondent’s motion was granted. 

22. On 21 January 2019, the Respondent filed his comments on the Applicant’s 

observations. The Respondent’s submission was transmitted to the Applicant on 22 

January 2019. 

Applicant’s contentions 

23. The Applicant contends: 

i) He has extensive experience that qualifies him to be shortlisted and 

interviewed for the post of WDO;  

ii) The fact that he lacks a university degree could have been disregarded 

given his extensive experience; and  

iii) The Panel was biased. 

24. The Applicant requests: 

i) To be appointed to the post of WDO; 

ii) To be compensated for the psychological damages he sustained; and  

iii) To hold accountable the Deputy Head, Field Logistics Office, GFO.  
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Respondent’s contentions 

25. The Respondent contends: 

i) The selection process for the post of WDO was properly effected, and 

the Applicant’s candidacy was given a full and fair consideration; 

ii) The decision not to shortlist all candidates who lacked a relevant 

university degree, including the Applicant, was reasonable as there was a 

sufficient number of candidates who held such university degree;   

iii) The selection criteria and the decision not to shortlist the Applicant 

were free from arbitrariness or capriciousness, motivation by prejudice or 

extraneous factors, procedural irregularity, or error of law; 

iv) The Hiring Manager’s involvement in the shortlisting decision was in 

accordance with the Agency’s regulatory framework; and  

v) The relief sought by the Applicant has no legal basis.  

26. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Merits 

27. The Applicant contests the decision not to select him for the post of WDO, 

Logistics Office, GFO. 

28. With respect to the required personal and professional competencies for the 

post of WDO, the vacancy announcement specifies as follows:  

A university degree in supply chain management, business 
administration, public administration, commerce or related field 
or equivalent experience in [a] related function which off sets 
lack of advanced education. 
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29. The Respondent clarifies that the Applicant was not shortlisted because seven 

candidates, who held a relevant university degree, had been identified. Therefore, 

there was a sufficient number of candidates to be shortlisted. Accordingly, the 

Respondent argues that it was not necessary to examine whether other candidates 

had equivalent experience in related functions, which would have offset their lack 

of advanced education.  

30. The Tribunal holds that the Respondent’s reasoning is erroneous. Even 

though it is not the Tribunal’s role to examine whether the Applicant’s experience 

would have offset his lack of advanced education, the Respondent does not provide 

any compelling reason for not conducting such an examination. Instead, the 

Respondent contends that the existence of a sufficient number of candidates who 

held a relevant university degree was reasonable for not shortlisting the Applicant.   

31. Accordingly, by selecting only candidates holding a relevant university 

degree, without considering the candidates who lack such a degree, but instead, who 

might have equivalent experience in a related function that would offset their lack 

of advanced education, the Agency did not properly apply the criteria described in 

the vacancy announcement. In fact, the vacancy announcement is very clear: a 

university degree or equivalent experience. Consequently, the whole selection 

process must be rescinded.  

Compensation in lieu of rescission 

32. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

(a) Rescission of the contested administrative decision or 
specific performance, provided that, where the contested 
administrative decision concerns appointment, promotion or 
termination, the Dispute Tribunal shall also set an amount of 
compensation that the respondent may elect to pay as an 
alternative to the rescission of the contested administrative 
decision or specific performance ordered, subject to 
subparagraph (b) of the present paragraph[.]  
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33. Accordingly, as the rescinded decision concerns a promotion, the Tribunal 

must determine an amount of compensation that the Agency may elect to pay as an 

alternative to the rescission of the contested decision. The Tribunals recalls that an 

award under Article 10(5)(a) of its Statute is alternative compensation in lieu of 

rescission. It is not an award of moral damages. In this respect, the United Nations 

Appeals Tribunal (“UNAT”) recently held in its Judgment Elayyan 2018-UNAT-

887, as follows: 

30. Mr. Elayyan is labouring under a misunderstanding of the 
different compensations provided for in Article 10(5) of the 
UNRWA DT Statute. The UNRWA DT did not make any award 
of compensation under Article 10(5)(b). The compensation set 
by the UNRWA DT under Article 10(5)(a) was in compliance 
with a mandatory requirement upon it to set an amount of 
compensation as an alternative to an order rescinding a decision 
concerning an appointment. The compensation of USD 2,000 
set by the UNRWA DT is the amount that the Agency would 
have to pay if it decided not to execute the rescission. These are 
not compensatory damages based on economic loss. Rather, 
they are covering the event that a staff member does not receive 
the concrete remedy of rescission ordered by the UNRWA DT. 

31. Such compensation is completely different from the 
compensation regulated by Article 10(5)(b) of the UNRWA DT 
Statute, which compensates the victim for the negative 
consequences caused by the illegality committed by the 
Administration [footnote omitted]. 

34. Accordingly, in the present case, the Tribunal holds that it is appropriate to 

set the alternative compensation in the amount of USD1,000.  

Compensation for harm 

35. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

[…] 

(b) Compensation for harm supported by evidence, which 
shall normally not exceed the equivalent of two years’ net base 
salary of the applicant. The Dispute Tribunal may, however, in 
exceptional cases order the payment of a higher compensation 
and shall provide the reasons for that decision [emphasis added]. 
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36. The recent amendment of the Tribunal’s Statute requires an award of moral 

damages to be supported by evidence. In this regard, the UNAT has stated in 

Featherstone 2016-UNAT-683 in paragraph 50, that “an award of damages takes 

place at the time the award is made”. This means that, in the present case, the 

amended statutory provision must be applied.  

37. With respect to the application of this amended provision of the Tribunal’s 

Statute, the UNAT also held in its Judgment Auda 2017-UNAT-787, as follows:  

62. Based on these findings, the UNDT awarded Mr. Auda USD 
5,000 as compensation for harm as a result of a breach of 
investigation related procedures considering that it, together 
with this award, constituted adequate compensation for the 
harm that Mr. Auda had suffered. 

63. We find that the UNDT erred in awarding compensation 
when Mr. Auda did not present any evidence, apart from his 
own unsworn testimony, to prove that he suffered any kind of 
harm as a result of the procedural irregularities. 

64. We find further that Mr. Auda has not attained the threshold 
required for proof of harm to receive an award of compensation 
in accordance with the provisions of Article 10(5) of the UNDT 
Statute. Generally speaking, the testimony of an applicant alone 
without corroboration by independent evidence (expert or 
otherwise) affirming that non-pecuniary harm has indeed 
occurred is not satisfactory proof to support an award of 
damages. As Mr. Auda’s testimony was the only evidence 
presented to support his allegation of harm to his reputation and 
general well-being, the UNDT committed an error of law in 
stating that this alone was sufficient to sustain an award of 
compensation under Article 10(5)(b) of the UNDT Statute. 

38. In the present case, the Tribunal notes that the Applicant, with respect to his 

request for compensation for moral damages for psychological harm he suffered, 

has not attained the threshold required for proof of harm to be awarded 

compensation in accordance with the provisions of Article 10(5) of the Tribunal’s 

Statute. Therefore, the Tribunal holds that it would not be appropriate to award the 

Applicant any compensation for moral damages. 
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Conclusion 

39. In view of the foregoing, the Tribunal DECIDES: 

i) The decision not to shortlist the Applicant for the post of WDO is 

hereby rescinded; 

ii) Should the Respondent elect to pay financial compensation instead 

of effectively rescinding the decision, he shall pay the Applicant the amount 

of USD1,000;  

iii) The Applicant is not awarded any compensation for moral damages; 

and 

iv) The above sum of USD1,000 is to be paid within 60 days of the date 

this Judgment becomes executable during which period the US Prime Rate, 

applicable as of that date, shall apply. If the sum is not paid within the 60-day 

period, an additional five per cent shall be added to the US Prime Rate until 

the date of the payment.  

 

(SIGNED) 

Judge Jean-François Cousin 

Dated this 27th day of January 2019 

 

Entered in the Register on this 27th day of January 2019 

(SIGNED) 

 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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