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Introduction 

1. This is an application by Mohammad Al Othman (the “Applicant”) against 

the decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), to impose on him the 

disciplinary measure of summary dismissal. 

Facts 

2. Effective 10 September 2001, the Applicant was employed by the Agency as 

“Secondary Teacher Math/Computer” on a Limited Duration Contract, Level 6U, 

Step 1.  

3. Effective 1 August 2004, the Applicant’s appointment was converted from 

“Z” to “X” category, and the Applicant was appointed on a fixed-term appointment, 

Grade 10, Step 1, Lebanon Field Office (“LFO”). 

4. After several extensions, effective 14 September 2006, the Applicant was 

transferred to the post of “Teacher Mathematics” at Amqa Preparatory Girls’ 

School, (“Amqa School”) in Nahr El Bared Camp (“NBC”). The Applicant held 

this post at the time relevant to the instant application, Grade 11, Step 16. 

5. By email to the Grievances Officer, LFO (“GO/LFO”) dated 10 November 

2015, the Protection Officer, Operations Support Office (“PO/OSO”) reported that 

the Operations Support Office (“OSO”) Team had received a phone call from Mr. 

A. L., a teacher at Amqa School, alleging that the Applicant had raped a 16-year-

old student of the school (the “Complainant”). The incident allegedly had taken 

place at the Applicant’s private tutoring centre (the “Centre”), inside NBC. In the 

same email, the PO/OSO also indicated that they had received a call from the 

Complainant’s sister clarifying that the Complainant had not been raped but that 

she had been sexually assaulted.  

6. On 16 November 2015, the complaint was referred to the Department of 

Internal Oversight Services (“DIOS”) and a preliminary assessment (“PA”) was 

ordered by the Director of the DIOS. The PA dated 13 December 2015, 
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recommended that a formal investigation be conducted into the allegations of sexual 

exploitation and abuse committed by the Applicant.  

7. In the final Report of Investigation (“RoI”) dated 13 July 2016, the DIOS 

reported that there was sufficient evidence to conclude that the Applicant had 

breached the Agency’s Regulations and Rules with respect to the prohibition of 

sexual exploitation and abuse.  

8. By letter to the Applicant dated 15 November 2016, the Acting Director of 

UNRWA Affairs/Lebanon (“A/DUA/L”) informed him about the findings of the 

investigation and provided him with an opportunity to respond. The Applicant 

responded on 15 December 2016. 

9. By memorandum to the Commissioner-General (“CG”) dated 18 January 

2017, the A/DUA/L recommended the summary dismissal of the Applicant for his 

engagement in serious misconduct. The CG approved the recommendation on 28 

February 2017.  

10. By letter dated 17 March 2017, the A/DUA/L imposed on the Applicant the 

disciplinary measure of summary dismissal, and the Applicant was separated from 

the Agency on the same day.  

11. On 15 May 2017, the Applicant submitted to the Deputy Commissioner-

General a request for review of the decision to summarily dismiss him. 

12. On 5 July 2017, the Applicant filed a motion with the UNRWA Dispute 

Tribunal (“Tribunal”) requesting that he be given copies of the preliminary and final 

investigation reports and that the Tribunal grant him an extension of time to file his 

application.  

13. By Order No. 090 (UNRWA/DT/2017) (“Order No. 090”) dated 12 July 

2017, the Tribunal found that it had received sufficient information to open a case 

file and considered the Applicant’s motion as an application. In the same order, the 

Tribunal ordered the Respondent to submit his reply and copies of the Preliminary 

Assessment Report (“PAR”) and the RoI on an ex parte basis. The Applicant’s 



  Case No. UNRWA/DT/LFO/2017/045 

  Judgment No. UNRWA/DT/2019/019 
 

Page 4 of 23 

motion dated 5 July 2017 was transmitted to the Respondent, along with Order No. 

090.  

14. On 11 August 2017, the Respondent filed a “Motion for Extension of Time” 

to file his reply outside the 30-calendar day time limit set out in Article 6(1) of the 

Rules of Procedure of the Tribunal.  

15. On 13 August 2017, the Respondent’s motion was transmitted to the 

Applicant. On 15 August 2017, the Applicant indicated that he did not have any 

objection to the Respondent’s motion. 

16. By Order No. 105 (UNRWA/DT/2017) dated 17 August 2017, the 

Respondent’s request for extension of time was granted.  

17. On 1 September 2017, the Respondent filed a motion for further extension of 

time. The motion was transmitted to the Applicant on 6 September 2017. 

18. By email dated 10 September 2017, the Applicant objected to the 

Respondent’s motion for further extension of time. 

19. By Order No. 126 (UNRWA/DT/2017) dated 17 September 2017, the 

Respondent’s request for further extension of time was granted. 

20. On 26 September 2017, the CG issued a new letter summarily dismissing the 

Applicant. This letter superseded the previous letter dated 17 March 2017, which 

had been signed by the A/DUA/L. The CG found that the Applicant abused his 

position as a teacher by engaging in “Sexual Exploitation and Abuse of an UNRWA 

beneficiary”. The CG also indicated that the effective date of the Applicant’s 

summary dismissal remained the same, i.e., 17 March 2017.    

21. On 9 October 2017, the Respondent filed his reply, asserting that the 

impugned decision had been superseded by a subsequent administrative action; thus 

the present application was not properly before the Tribunal. The reply was 

transmitted to the Applicant on 11 October 2017.  

22. On 11 October 2017, the Respondent filed a motion to adduce additional 

evidence. The motion was transmitted to the Applicant on the same day. 
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23. On 23 October 2017, the Respondent filed the Arabic translation of his reply. 

This was transmitted to the Applicant on the same day. 

24. On 29 November 2017, the Applicant filed a motion requesting the Tribunal 

“to inform him of the updates” and indicating that he was confused about how to 

proceed with respect to the CG’s letter dated 26 September 2017. In his motion, the 

Applicant posed questions to the Tribunal. 

25. By Order No. 171 (UNRWA/DT/2017) dated 3 December 2017 (“Order No. 

171”), the Tribunal stated that it could not give advice to any party on how to handle 

submissions in cases filed with the Tribunal, as this would be considered a breach 

of the Tribunal’s neutrality. The Applicant’s motion was transmitted to the 

Respondent along with Order No. 171. 

26. By Order No. 032 (UNRWA/DT/2018) dated 7 March 2018 (“Order No. 

032”), the Tribunal requested the Applicant to submit comments on the 

Respondent’s reply, including any evidence, documentary or otherwise, in support 

of his application, along with any additional facts and legal arguments the Applicant 

wished to make and the relief sought by the Applicant.  

27. On 29 March 2018, the Applicant filed his submission in response to Order 

No. 032. The Applicant’s submission was transmitted to the Respondent on 1 April 

2018. 

28. By Order No. 069 (UNRWA/DT/2018) dated 12 April 2018 (“Order No. 

069”), the Tribunal ordered the Respondent to submit to the Tribunal ex parte the 

PAR and the final RoI with all annexes and/or exhibits. 

29. On 23 April 2018, the Respondent submitted the PAR, the final RoI and their 

exhibits on an ex parte basis and requested that the Tribunal review and redact the 

documents before their transmittal to the Applicant and his representative. 

30. By Order No. 081 (UNRWA/DT/2018) dated 10 May 2018 (“Order No. 

081”), the Tribunal disclosed to the Applicant a redacted version of the RoI and 

ordered the Applicant to provide his comments.  
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31. On 20 May 2018, the Applicant filed a motion requesting to be provided with 

the unredacted version of the RoI and all the exhibits, witness statements, the 

statement of the Complainant, the Applicant’s statement, and the PAR. He also 

requested that all of the aforementioned documents be translated into Arabic. The 

motion was transmitted to the Respondent on the same day.  

32. On 31 May 2018, the Applicant filed a motion for extension of time to comply 

with Order No. 081. The motion was transmitted to the Respondent on the same 

day. 

33. By Order No. 097 (UNRWA/DT/2018) dated 4 June 2018, the Tribunal 

granted the Applicant’s motion for extension of time to comply with Order No. 081, 

denied the Applicant’s motion to receive the unredacted version of the RoI, with all 

exhibits and in Arabic and ordered the Respondent to file his reply on the merits of 

the application.  

34. On 24 June 2018, the Applicant filed a motion requesting: 1) an extension of 

time to submit observations on the redacted investigation report; 2) to receive the 

testimony of a specific witness; 3) leave to submit new evidence; 4) leave to submit 

a supplementary pleading challenging the formal contentions of the Respondent 

that the present case is improperly brought before the Tribunal; and 5) leave to 

submit a motion for amending the remedies. The Applicant’s motion was 

transmitted to the Respondent on the same day. 

35. By Order No. 117 (UNRWA/DT/2018) dated 26 June 2018, the Tribunal 

denied the Applicant’s request to receive the testimony of a specific witness and 

granted all of his other requests. 

36. On 9 July 2018, the Applicant filed a motion seeking another extension of 

time to submit his comments on the RoI. The motion was transmitted to the 

Respondent on the same day. 

37. By Order No. 128 (UNRWA/DT/2018) dated 17 July 2018, the Tribunal 

granted the Applicant’s motion for extension of time to file his comments on the 

RoI.  
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38. On 17 July 2018, the Applicant filed his comments on the RoI. The 

Applicant’s submission was transmitted to the Respondent on 18 July 2018. 

39. On 17 August 2018, the Respondent filed a motion for extension of time to 

file his reply on the merits. This was transmitted to the Applicant on 19 August 

2018. 

40. On 27 August 2018, the Applicant filed a motion requesting the Tribunal to 

reject the Respondent’s motion for an extension of time to file his reply on the 

merits and to impose costs on the Respondent for abuse of process. The Applicant’s 

motion was transmitted to the Respondent on the same day. 

41. By Order No. 155 (UNRWA/DT/2018) dated 3 September 2018, the Tribunal 

denied the Applicant’s motion and granted the Respondent’s motion for an 

extension of time to file his reply. 

42. On 4 October 2018, the Respondent filed his reply on the merits. This was 

transmitted to the Applicant on 8 October 2018. 

43. By Order No. 174 (UNRWA/DT/2018) dated 8 October 2018 (“Order No. 

174”), the Tribunal ordered the Respondent to inform the Tribunal whether the 

Complainant was willing to testify before the Tribunal.  

44. On 24 October 2018, the Respondent filed his response to Order No. 174 and 

noted that the Complainant would not be able to testify before the Tribunal. The 

Respondent’s submission was transmitted to the Applicant on 25 October 2018.  

45. On 24 October 2018, the Respondent filed a motion for an extension of time 

to translate his reply. The motion was transmitted to the Applicant on the same day. 

46. By Order No. 194 (UNRWA/DT/2018) dated 28 October 2018, the Tribunal 

granted the Respondent’s motion for an extension of time to file the Arabic 

translation of his reply. 

47. By Order No. 200 (UNRWA/DT/2018) dated 6 November 2018 (“Order No. 

200”), the Tribunal issued a Notice of Hearing and informed the parties that a 
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hearing would take place on 26 November 2018, at UNRWA Headquarters, 

Amman (“HQA”).  

48. On 16 November 2018, the Respondent confirmed his attendance and the 

attendance of two witnesses to the Hearing. It was transmitted to the Applicant on 

18 November 2018. 

49. On 18 November 2018, in response to Order No. 200, the Applicant filed a 

submission to the Tribunal claiming that his representative had received a letter 

from the Director of UNRWA Operations, Jordan (“DUO/J”) preventing him from 

representing the Applicant. In his response to Order No. 200, the Applicant also 

indicated that he and his representative would not be present at the Hearing.  

50. By Order No. 212 (UNRWA/DT/2018) dated 19 November 2018 (“Order No. 

212”), the Tribunal ordered the Respondent to provide clarifications with respect to 

the Applicant’s response to Order No. 200. The Applicant’s response to Order No. 

200 was transmitted to the Respondent along with Order No. 212.  

51. On 19 November 2018, the Respondent filed the Arabic translation of his 

reply. The translation was transmitted to the Applicant on the same day. 

52. On 19 November 2018, the Applicant filed a motion requesting leave to file 

observations on the Respondent’s reply. The motion was transmitted to the 

Respondent on the same day.  

53. On 21 November 2018, the Respondent submitted his response to Order No. 

212, indicating that it was not the intent of the Agency to prevent the Applicant’s 

representative from taking part in the Tribunal’s hearing, and that the referenced 

letter was a reminder to the Applicant’s representative of his obligations and 

limitations as a staff representative. The Respondent’s submission was transmitted 

to the Applicant on 22 November 2018.  

54. On 26 November 2018, the Applicant sent his response to the Respondent’s 

response to Order No. 212. This was transmitted to the Respondent on 28 November 

2018.  
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55. On 26 November 2018, the scheduled hearing took place at HQA. The 

Tribunal heard from the Respondent and his witnesses. The Applicant and his 

representative were not present at the hearing.  

56. By Order No. 219 (UNRWA/DT/2018) dated 28 November 2018 (“Order No. 

219”), the Tribunal ordered the Respondent to provide clarifications with respect to 

issues raised during the hearing.  

57. By Order No. 224 (UNRWA/DT/2018) dated 2 December 2018 (“Order No. 

224”), the Tribunal granted the Applicant’s motion to submit observations on the 

Respondent’s reply.  

58. On 3 December 2018, the Respondent submitted his response to Order No. 

219. The Respondent’s submission was transmitted to the Applicant on 5 December 

2018. 

59. On 21 December 2018, the Applicant submitted his observations on the 

Respondent’s reply, as permitted by Order No. 224. The Applicant’s submission 

was transmitted to the Respondent on 31 December 2018. 

60. By Order No. 029 (UNRWA/DT/2019) dated 7 February 2019 (“Order No. 

029”), the Tribunal ordered the Respondent to inform the Tribunal whether the 

Complainant was willing and able to testify before the Tribunal. 

61. On 14 February 2019, the Respondent confirmed to the Tribunal that the 

Complainant would be able to testify. The Respondent’s response was transmitted 

to the Applicant on the same day. 

62. By Order No. 038 (UNRWA/DT/2019) (“Order No. 038”) and Notice of 

Hearing dated 19 February 2019, the Tribunal ordered the Respondent to make 

arrangements for the Complainant to provide her testimony to the Tribunal on 20 

March 2019. 

63. On 4 March 2019, the Respondent confirmed the intent of his counsel to 

attend at the 20 March 2019 hearing. The Respondent’s confirmation was 

transmitted to the Applicant on the same day. 
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64. On 4 March 2019, the Applicant responded to Order No. 038 and the Notice 

of Hearing stating that he and his representative would be unable to attend the 

hearing. The Applicant’s response was transmitted to the Respondent on the same 

day. 

65. On 20 March 2019, the hearing took place at the Tribunal’s premises at HQA. 

The Tribunal heard from the Respondent, and the Complainant testified via video-

link from the LFO. The Applicant and his representative were not present at the 

hearing.  

66. On 22 March 2019, the Respondent filed his closing arguments. This 

submission was transmitted to the Applicant on 24 March 2019. 

67. On 25 March 2019, the Applicant filed a motion requesting leave to file his 

closing arguments. This was transmitted to the Respondent on the same day. 

68. By Order No. 063 (UNRWA/DT/2019) dated 25 March 2019, the Tribunal 

granted the Applicant’s motion to submit his closing arguments.  

69. On 1 April 2019, the Applicant filed his closing arguments. This was 

transmitted to the Respondent on 2 April 2019. 

Applicant’s contentions 

70. The Applicant contends: 

i) Before taking the contested decision, the Agency failed to provide the 

Applicant with the copies of the preliminary and final investigation reports; 

ii) The fact that the contested decision to summarily dismiss him was taken 

by the A/DUA/L is a clear violation of the Agency’s regulatory framework; 

iii) The CG was not entitled to take a new decision on 26 September 2017, 

superseding the contested decision of 17 March 2017 as, on this date, the 

Applicant was no longer an UNRWA staff member; 
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iv) The Applicant’s response to the due process letter was not duly 

translated into English before the contested decision of 17 March 2017, nor 

was the translation offered to the CG before he approved the recommendation 

summarily dismissing the Applicant; 

v) The standard of proof required by the United Nations Appeals 

Tribunal’s (“UNAT”) jurisprudence set in Molari 2011-UNAT-164 is not met 

as there is no clear and convincing evidence that the Applicant committed the 

facts upon which he was admonished in the contested decision;  

vi) The Complainant used to come to the Centre accompanied by her 

relatives and not alone;  

vii) He never requested students to give him photos of the Complainant; 

some students offered to provide the Complainant’s photos to support his 

case, but he refused them; 

viii) The Complainant changed her version of the alleged incident several 

times, and, therefore, she lacks credibility; 

ix) How is it possible that the Complainant’s mother kept the WhatsApp 

message allegedly sent by the Applicant – informing the Complainant of a 

change of time for her class – for a couple of months; however, when the 

preliminary assessment took place in November, that message had suddenly 

disappeared from the Complainant’s mother’s mobile phone?; and 

x) He never abused the Complainant;  

71. The Applicant requests: 

i) The Tribunal to hold an oral hearing; 

ii) The rescission of the contested decision; 

iii) To be compensated for the entirety of his material damages;  

iv) To be compensated for the violation of his due process rights; and 
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v) To be compensated for the moral damages he suffered as a result of the 

contested decision.    

Respondent’s contentions 

72. The Respondent contends: 

i) The contested decision of 17 March 2017, was superseded by a 

subsequent administrative action, thereby rendering the application not 

properly before the Tribunal; 

ii) The Applicant’s summary dismissal was properly effected; the 

misconduct had been established by clear and convincing evidence; 

iii) There is a high degree of probability that the alleged misconduct 

occurred; 

iv) The Applicant has not provided any evidence that the establishment of 

the facts on which the contested decision was based was arbitrary or 

capricious or flawed by procedural irregularity; 

v) Due process considerations do not apply during the preliminary 

assessment stage; 

vi) The Applicant was provided with details of the DIOS’ findings in the 

due process letter, and he was able to mount a defence. In addition, the 

Applicant was availed of a redacted version of the investigation report by the 

Tribunal; 

vii) The denial of the alleged incident by the Complainant in the Applicant’s 

presence is understandable and certainly does not mean that the incident did 

not occur; 

viii) The WhatsApp message informing the Complainant of the changed 

timing of her class was seen by a witness; 
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ix) A withdrawal of a complaint filed with the Agency does not necessarily 

affect the Agency’s obligation to investigate any allegation of misconduct; 

x) The Agency has the discretion to correct erroneous decisions, and, in 

the present case, this was done without inordinate delay. In addition, the CG’s 

subsequent decision did not change the original decision and, as such, was 

not a new decision; and  

xi) The sanction of summary dismissal was not disproportionate as it did 

not amount to an injustice.  

73. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Receivability 

74. The Respondent claims that the application is not receivable, as the 

A/DUA/L’s decision dated 17 March 2017, summarily dismissing the Applicant, 

was superseded by a subsequent administrative decision of the CG dated 26 

September 2017. 

75. By letter dated 17 March 2017, the A/DUA/L imposed on the Applicant the 

disciplinary measure of summary dismissal. On 15 May 2017, the Applicant 

submitted a request for review of this decision. On 5 July 2017, the Applicant filed 

a motion with the Tribunal requesting that he be given copies of the PAR and the 

RoI and that the Tribunal grant him an extension of time to file his application. 

Having reviewed the motion and the annexes submitted by the Applicant, on 12 

July 2017, the Tribunal found that it had received sufficient information to open a 

case file and considered the Applicant’s motion as an application. Therefore, the 

Tribunal finds that the Applicant had timely filed his application contesting the 

decision to summarily dismiss him. 

76. Furthermore, the fact that the CG, on 26 September 2017, issued a new letter 

of summary dismissal, which superseded the previous letter, cannot result in the 
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Applicant being obliged to submit a new application, as both letters imposed on the 

Applicant the same disciplinary measure based on the same facts, rationale and 

conclusions. Therefore, the Tribunal holds that the application is receivable.  

Procedural issues 

Investigation report 

77. The Applicant requested to be provided with the unredacted versions of the 

PAR and RoI. The Tribunal considers that the present case is significantly sensitive 

as it involves allegations of sexual exploitation and abuse by a teacher of one of his 

students, a 16-year-old girl at the time of the alleged incident. Consequently, the 

Tribunal considered it appropriate to provide the Applicant with a redacted version 

of the RoI, as it is detailed enough and offers sufficient particulars of evidence 

against the Applicant to enable him to prepare a proper defence. The redactions 

were made to protect the confidentiality of the Complainant, her family and of the 

student witnesses, as they were minors on the date of the alleged incident. 

Furthermore, the Tribunal underscores that the present Judgment is based only on 

the facts and testimonies which are known to both parties.  

Hearings 

78. The Applicant requested the Tribunal to hold an oral hearing. In this respect, 

the Tribunal held its first hearing on 26 November 2018, in order to allow the parties 

to present their witnesses. Despite his request, neither the Applicant nor his 

representative were present at the first hearing. In addition, at the time of the first 

hearing, the Complainant was not able to testify. Later, by Order No. 029, the 

Tribunal ordered the Respondent to inform the Tribunal whether the Complainant 

was willing and able to testify before the Tribunal. On 14 February 2019, the 

Respondent confirmed to the Tribunal that the Complainant would be able to testify. 

Accordingly, on 20 March 2019, the second hearing took place. The Tribunal heard 

from the Respondent, and the Complainant testified via video-link from the LFO. 

The Applicant and his representative were not present at the second hearing. Both 

hearings were scheduled to take place in the afternoon, as the Tribunal understood 

that the Applicant’s representative, a teacher and an UNRWA staff member, would 
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not be available in the mornings, as that is the time period when he carries out his 

duties as a staff member. Yet, neither the Applicant nor his representative were 

present at either hearing. The Tribunal notes that, despite the Applicant’s and his 

representative’s non-appearance at both hearings, its duties remain unchanged, 

namely, to judicially review the legality of the disciplinary measure imposed on the 

Applicant. 

Merits 

79. The Applicant has raised many contentions about the irregularity of the 

decision to summarily dismiss him. Before reviewing his contentions, the Tribunal 

finds that it is more appropriate to consider, first, whether the facts upon which the 

Applicant was disciplined are established in accordance with the UNAT’s 

jurisprudence on standard of proof. In Molari 2011-UNAT-164, the UNAT held:  

30. Disciplinary cases are not criminal. Liberty is not at stake. 
But when termination might be the result, we should require 
sufficient proof. We hold that, when termination is a possible 
outcome, misconduct must be established by clear and 
convincing evidence. Clear and convincing proof requires more 
than a preponderance of the evidence but less than proof beyond 
a reasonable doubt—it means that the truth of the facts asserted 
is highly probable. 

80. The Applicant contends that he never sexually assaulted the Complainant. 

Therefore, the Agency is obliged to establish by clear and convincing evidence that 

the Applicant engaged in sexual exploitation and abuse. 

81. In his letter dated 26 September 2017, the CG specified as follows: 

[…] there is clear and convincing evidence that you engaged in 
prohibited conduct as defined in General Staff Circular No. 
7/2010 and demonstrated failure to uphold the standards of 
integrity expected under Area Staff Regulation 1.4 and warrants 
summary dismissal […]. In determining whether there is clear 
and convincing evidence that you engaged in Sexual 
Exploitation and Abuse, I have taken into consideration the 
Investigation Report and your response to the due process letter 
of 15 November 2016.  

82. Since the CG stated that, in determining the existence of clear and convincing 

evidence, he had taken into consideration the RoI and the Applicant’s response to 
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the due process letter, the Tribunal must review the RoI and its recommendations. 

The Tribunal emphasises that it is entirely aware of the serious nature of the alleged 

misconduct, as well as its contextual implications.   

83. The Tribunal notes that, on several occasions, the Complainant denied that 

she had been sexually assaulted by the Applicant and also notes that the 

Complainant’s family had withdrawn their complaint to the Agency against the 

Applicant, as a result of an agreement they had reached with him. Nevertheless, 

these facts do not have any bearing on the Tribunal’s task to review whether the 

facts upon which the Applicant was disciplined are actually established by clear and 

convincing evidence. Likewise, the Tribunal holds that the Agency was entitled to 

disregard the aforementioned facts, thoroughly investigate the allegations and 

complete the disciplinary process, notwithstanding any agreement between the 

Complainant and Applicant. 

84. The Tribunal understands the many problems that made the investigation 

difficult. First of all, the alleged incident occurred on the last day of the 2014-2015 

school year, in June 2015; however, the exact date was not specified by the 

Investigators. The Complainant talked about the incident to Mr. A. L., a teacher at 

Amqa School, only on 17 September 2015. The Director of the DIOS ordered a PA 

on 16 November 2015, and the investigation was conducted in April 2016, 

approximately ten months after the alleged incident. 

85. Secondly, the DIOS was not able to interview a number of witnesses as a 

result of a statement issued by the Area Staff Union (“ASU”) on 6 April 2016, 

requesting staff members not to go to the meetings related to the investigation. In 

this respect, the Tribunal has no doubt that some witnesses refused to be interviewed 

out of fear of retaliation. Lastly, as correctly highlighted in the findings of the RoI, 

and as is often the case in these types of situations, both the Complainant and the 

Applicant maintain entirely opposite positions with respect to the alleged incident, 

and there is no direct witness to the incident. Nevertheless, despite of all these 

genuine difficulties, the Tribunal recalls that the Agency is obliged to establish the 

facts by clear and convincing evidence.  
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The alleged assault 

86. The Applicant contends that he did not meet the Complainant on the day she 

claimed she was assaulted by him in the Centre. The Applicant further asserts that, 

on that date, the Complainant was not even a student of the Centre, as he had 

previously expelled her from the Centre. The Complainant stated to the 

Investigators that the incident had occurred on the last day of the 2014-2015 school 

year; however, no exact date is indicated in the RoI. In addition, there is no witness 

confirming the presence of the Complainant in the Centre on this last day of the 

2014-2015 school year. Moreover, the Complainant had gone, in the past, to the 

Centre accompanied by her mother or brothers; however, on the day of the alleged 

assault, for reasons that are not clear, she was not accompanied to the Centre. 

Therefore, the Tribunal holds that the case file lacks clear and convincing evidence 

that the Complainant actually went to the Centre on the last day of the 2014-2015 

school year. 

87. One of the significant pieces of evidence that the Investigators relied on was 

the testimony of Ms. N. W. In her interview for the investigation, Ms. N. W. stated 

as follows:  

[The Complainant] does not have her own phone and uses her 
mother’s phone. There is a WhatsApp Group [sic] that includes 
Mr Othman and the students that attend his private center. The 
group is used to exchange information on the schedule of the 
classes. [The Complainant]’s mother, however, showed me 
some WhatsApp [sic] messages sent from Mr Othman only to 
[the Complainant] to confirm or remind the time of some 
lectures at the private center. Additionally, [The Complainant]’s 
mother showed me a message that Mr Othman had sent for [the 
Complainant] only on the change of schedule of a particular 
lecture that, according to [the Complainant], was sent the day of 
the incident with Mr Othman.  

88. Ms. N. W.’s testimony conflicts with the Applicant’s own statements that he 

communicated with his students through a WhatsApp group and that he never met 

the Complainant on the last day of the 2014-2015 school year. The Tribunal agrees 

with the Investigators that the WhatsApp message sent by the Applicant to the 

Complainant’s mother was a significant piece of evidence. Nevertheless, the 

WhatsApp message was not available to the Investigators. For this reason, the 
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Tribunal decided to hear testimony from Ms. N. W., as she had indicated to the 

Investigators that the Complainant’s mother had shown her the WhatsApp message 

in question. 

89. During the hearing, Ms. N. W. testified under oath that, when she was at the 

Complainant’s house, the Complainant’s mother had shown her the WhatsApp 

message; however, Ms. N. W. was not able to read the message or see the date of 

the message due to the sizable distance between herself and the Complainant’s 

mother. Thus, the testimony of Ms. N. W. was clear: she was not able to read any 

message sent by the Applicant to the Complainant’s mother. Consequently, there is 

no material evidence establishing that the Applicant sent a WhatsApp message to 

the Complainant’s mother about a change in the schedule with respect to the 

Complainant’s class at the Centre on the last day of the 2014-2015 school year.  

90. The Investigators also took into account the bruise on the Complainant’s neck 

as evidence of the Applicant’s alleged assault. The bruise was seen by the 

Complainant’s family members; however, this does not reach the threshold of clear 

and convincing evidence as it is not clear when exactly this bruise had been caused 

and by whom. Therefore, the Tribunal considers that the bruise cannot be regarded 

as evidence for the Applicant’s alleged assault. 

91. In their findings, the Investigators placed importance on the Applicant’s 

behaviour in response to the complaint against himself. It is clear from the case file 

that the Applicant indeed tried to influence the Complainant, her family and other 

colleagues. The RoI establishes that the Applicant attempted to locate photographs 

of the Complainant that she had sent to her friends, in order to weaken her 

credibility. In addition, the Applicant made statements to the Investigators with the 

intent to tarnish the Complainant’s reputation and integrity. In this respect, the 

Tribunal considers that such behaviours are common among individuals who are 

accused of wrongdoing, be they guilty or innocent, especially where, as in the 

present case, there are two completely inconsistent sides of an alleged incident. 

Moreover, the fact that the Applicant lied to the Investigators about his attempts to 

obtain photographs of the Complainant from other students cannot be considered 

by the Tribunal as evidence that he also lied about the alleged assault. In addition, 



  Case No. UNRWA/DT/LFO/2017/045 

  Judgment No. UNRWA/DT/2019/019 
 

Page 19 of 23 

from the moment the Complainant mentioned the alleged incident to Mr. A. L., 

several meetings took place between the Complainant’s family and the Applicant 

for the purpose of closing the case by mediation. However, there is no evidence or 

testimony that the Applicant has ever acknowledged that he had committed the 

alleged assault. 

92. The Investigators also stressed in their findings the following point:  

[T]he evidence also does not support Mr. Al Othman’s 
contention that he was not in the room when [the Complainant] 
was asked at the centre the first time whether she had been 
sexually assault by Mr. Al Othman. This contention is central to 
Mr. Al Othman’s version, in that he claims that her denial at that 
stage shows that nothing had happened, and that it was [Mr. A. 
L.] who had then pursued the matter. However, [Mr. M. T.], 
another independent witness, as well as [the Complainant]’s 
father, rather state that Mr. Al Othman was present during the 
meeting. In that context, the denial by [the Complainant] in front 
of her alleged aggressor is readily understandable, and does not, 
in DIOS view, undermine [the Complainant]’s credibility.  

93. In this respect, as already indicated above, the Tribunal’s considerations are 

not influenced by the various versions given by the Complainant about the alleged 

assault. The Tribunal is very much cognisant that, in the case of a young victim of 

sexual assault, details of the incident might be described differently by the victim 

depending on the person with whom the victim is discussing the incident. In any 

case, the only issue to be resolved by the Tribunal is whether there is clear and 

convincing evidence that the Applicant committed the alleged assault. 

94. The Tribunal regrets that the Investigators did not ask the Complainant to give 

more details about her statement that the Applicant had assaulted her on other 

occasions, prior to the alleged incident on the last day of the 2014-2015 school year. 

During the second hearing conducted by the Tribunal, the Complainant denied that 

there had been any prior assaults and affirmed that she had been sexually assaulted 

only once by the Applicant. In this respect, the Tribunal equally regrets that the 

Applicant refused for specious reasons to appear before the Tribunal and be 

confronted with the Complainant.  
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95. The Tribunal is well aware that, in such cases where there is no material 

evidence or percipient witness other than a complainant and an accused, the 

credibility of the Complainant is crucial. In this regard, the UNAT specified in 

Mbaigolmem, 2018-UNAT-819, paragraph 31, as follows: 

[T]he complainant made a first report about the incident at the 
first reasonable opportunity in the immediate aftermath of the 
event. That report is a previous consistent statement of the kind 
exceptionally admissible in cases involving sexual harassment 
or assault and is of considerable evidentiary weight.  

96. In the present case, if the assault had occurred, the Complainant unfortunately 

did not report the incident at the first reasonable opportunity in the immediate 

aftermath of the event. When she reported the alleged assault to a teacher after the 

summer break, her version changed several times, depending on pressures from her 

family, school officials and others within the community. As discussed above, no 

clear and convincing evidence was identified by the investigation establishing with 

a sufficient degree of probability that the Applicant committed the alleged assault.  

97. During the first hearing, the Respondent presented two experts who indicated 

that the Complainant’s allegations were credible and that her highly sensitive state 

of mind could be the result of a sexual assault. However, the Tribunal notes that 

there is no evidence that this is the result of the alleged assault. In addition, it is 

clear from the case file that, before the alleged assault, the Complainant’s behaviour 

was already a cause of concerns for her family. 

98. In the view of all the foregoing, the Tribunal concludes that, in the present 

case, there is no material evidence, nor a direct witness of the alleged assault. The 

findings of the investigation, concluding that the Complainant’s account of the 

events was the most credible and accurate, is not supported by clear and convincing 

evidence. The Tribunal cannot state whether the alleged assault occurred or not, and 

it does not have a duty to make such a determination. As it has been recalled before, 

the Tribunal’s duty is limited to reviewing the legality of the disciplinary measure 

imposed on the Applicant. In this respect, the Tribunal holds that, in the present 

case, the facts upon which the Applicant was disciplined are not established by clear 
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and convincing evidence. Consequently, the Tribunal rescinds the impugned 

decision to summarily dismiss the Applicant. 

Remedies 

Compensation in lieu of rescission 

99. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

(a) Rescission of the contested administrative decision or 
specific performance, provided that, where the contested 
administrative decision concerns appointment, promotion or 
termination, the Dispute Tribunal shall also set an amount of 
compensation that the respondent may elect to pay as an 
alternative to the rescission of the contested administrative 
decision or specific performance ordered, subject to 
subparagraph (b) of the present paragraph[.]  

100. Accordingly, as the rescinded decision concerns a termination, the Tribunal 

must determine an amount of compensation that the Agency may elect to pay as an 

alternative to the rescission of the contested decision. The Tribunals recalls that an 

award under Article 10(5)(a) of its Statute is alternative compensation in lieu of 

rescission. It is not an award of moral damages. In this respect, the UNAT recently 

held in its Judgment Elayyan 2018-UNAT-887, as follows: 

30. Mr. Elayyan is labouring under a misunderstanding of the 
different compensations provided for in Article 10(5) of the 
UNRWA DT Statute. The UNRWA DT did not make any award 
of compensation under Article 10(5)(b). The compensation set 
by the UNRWA DT under Article 10(5)(a) was in compliance 
with a mandatory requirement upon it to set an amount of 
compensation as an alternative to an order rescinding a decision 
concerning an appointment. The compensation of USD 2,000 
set by the UNRWA DT is the amount that the Agency would 
have to pay if it decided not to execute the rescission. These are 
not compensatory damages based on economic loss. Rather, 
they are covering the event that a staff member does not receive 
the concrete remedy of rescission ordered by the UNRWA DT. 

31. Such compensation is completely different from the 
compensation regulated by Article 10(5)(b) of the UNRWA DT 
Statute, which compensates the victim for the negative 
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consequences caused by the illegality committed by the 
Administration [footnote omitted]. 

101. In the present case, the Tribunal holds that it is appropriate to set the 

alternative compensation to the equivalent of two years’ net base salary. The 

Applicant was at Grade 11, Step 16, at the time he was summarily dismissed. 

Taking in account the Applicant’s monthly basic salary as determined in Appendix 

1-A: Salary Scale – Lebanon, referred in Area Staff Rule 103.1 on Salary Scales, 

the Tribunal sets the alternative compensation at the amount of USD19,000.   

Compensation for harm 

102. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

[…] 

(b) Compensation for harm supported by evidence, which 
shall normally not exceed the equivalent of two years’ net base 
salary of the applicant. The Dispute Tribunal may, however, in 
exceptional cases order the payment of a higher compensation 
and shall provide the reasons for that decision [emphasis added]. 

103. The recent amendment of the Tribunal’s Statute requires an award of moral 

damages to be supported by evidence. In this regard, the UNAT has stated in 

Featherstone 2016-UNAT-683 in paragraph 50, that “an award of damages takes 

place at the time the award is made”. This means that, in the present case, the 

amended statutory provision must be applied.  

104. In the present case, the Tribunal notes that the Applicant, with respect to his 

request for compensation for moral damages for psychological harm he suffered, 

has not attained the threshold required for proof of harm to be awarded 

compensation in accordance with the provisions of Article 10(5) of the Tribunal’s 

Statute. Therefore, the Tribunal holds that it would not be appropriate to award the 

Applicant any compensation for moral damages. 
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Conclusion 

105. In view of the foregoing, the Tribunal DECIDES: 

i) The decision to summarily dismiss the Applicant is hereby rescinded; 

ii) Should the Respondent elect to pay financial compensation instead 

of effectively rescinding the decision, he shall pay the Applicant the amount 

of USD19,000;  

iii) The Applicant is not awarded any compensation for moral damages; 

and 

iv) The above sum of USD19,000 is to be paid within 60 days of the date 

this Judgment becomes executable during which period the US Prime Rate, 

applicable as of that date, shall apply. If the sum is not paid within the 60-day 

period, an additional five per cent shall be added to the US Prime Rate until 

the date of the payment.  

 

SIGNED  

Judge Jean-François Cousin 

Dated this 17th day of April 2019 

Entered in the Register on this 17th day of April 2019 

SIGNED 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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	66. On 22 March 2019, the Respondent filed his closing arguments. This submission was transmitted to the Applicant on 24 March 2019.
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	Applicant’s contentions
	70. The Applicant contends:
	i) Before taking the contested decision, the Agency failed to provide the Applicant with the copies of the preliminary and final investigation reports;
	ii) The fact that the contested decision to summarily dismiss him was taken by the A/DUA/L is a clear violation of the Agency’s regulatory framework;
	iii) The CG was not entitled to take a new decision on 26 September 2017, superseding the contested decision of 17 March 2017 as, on this date, the Applicant was no longer an UNRWA staff member;
	iv) The Applicant’s response to the due process letter was not duly translated into English before the contested decision of 17 March 2017, nor was the translation offered to the CG before he approved the recommendation summarily dismissing the Applic...
	v) The standard of proof required by the United Nations Appeals Tribunal’s (“UNAT”) jurisprudence set in Molari 2011-UNAT-164 is not met as there is no clear and convincing evidence that the Applicant committed the facts upon which he was admonished i...
	vi) The Complainant used to come to the Centre accompanied by her relatives and not alone;
	vii) He never requested students to give him photos of the Complainant; some students offered to provide the Complainant’s photos to support his case, but he refused them;
	viii) The Complainant changed her version of the alleged incident several times, and, therefore, she lacks credibility;
	ix) How is it possible that the Complainant’s mother kept the WhatsApp message allegedly sent by the Applicant – informing the Complainant of a change of time for her class – for a couple of months; however, when the preliminary assessment took place ...
	x) He never abused the Complainant;

	71. The Applicant requests:
	i) The Tribunal to hold an oral hearing;
	ii) The rescission of the contested decision;
	iii) To be compensated for the entirety of his material damages;
	iv) To be compensated for the violation of his due process rights; and
	v) To be compensated for the moral damages he suffered as a result of the contested decision.

	Respondent’s contentions
	72. The Respondent contends:
	i) The contested decision of 17 March 2017, was superseded by a subsequent administrative action, thereby rendering the application not properly before the Tribunal;
	ii) The Applicant’s summary dismissal was properly effected; the misconduct had been established by clear and convincing evidence;
	iii) There is a high degree of probability that the alleged misconduct occurred;
	iv) The Applicant has not provided any evidence that the establishment of the facts on which the contested decision was based was arbitrary or capricious or flawed by procedural irregularity;
	v) Due process considerations do not apply during the preliminary assessment stage;
	vi) The Applicant was provided with details of the DIOS’ findings in the due process letter, and he was able to mount a defence. In addition, the Applicant was availed of a redacted version of the investigation report by the Tribunal;
	vii) The denial of the alleged incident by the Complainant in the Applicant’s presence is understandable and certainly does not mean that the incident did not occur;
	viii) The WhatsApp message informing the Complainant of the changed timing of her class was seen by a witness;
	ix) A withdrawal of a complaint filed with the Agency does not necessarily affect the Agency’s obligation to investigate any allegation of misconduct;
	x) The Agency has the discretion to correct erroneous decisions, and, in the present case, this was done without inordinate delay. In addition, the CG’s subsequent decision did not change the original decision and, as such, was not a new decision; and
	xi) The sanction of summary dismissal was not disproportionate as it did not amount to an injustice.

	73. The Respondent requests the Tribunal to dismiss the application in its entirety.
	Considerations
	Receivability

	74. The Respondent claims that the application is not receivable, as the A/DUA/L’s decision dated 17 March 2017, summarily dismissing the Applicant, was superseded by a subsequent administrative decision of the CG dated 26 September 2017.
	75. By letter dated 17 March 2017, the A/DUA/L imposed on the Applicant the disciplinary measure of summary dismissal. On 15 May 2017, the Applicant submitted a request for review of this decision. On 5 July 2017, the Applicant filed a motion with the...
	76. Furthermore, the fact that the CG, on 26 September 2017, issued a new letter of summary dismissal, which superseded the previous letter, cannot result in the Applicant being obliged to submit a new application, as both letters imposed on the Appli...
	Procedural issues

	Investigation report
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