
Page 1 of 12 

 
 UNRWA DISPUTE TRIBUNAL 

Case No.: UNRWA/DT/JFO/2018/009 
Judgment No.: UNRWA/DT/2019/023 
Date: 7 May 2019 
Original: English 

 
Before: Judge Jean-François Cousin 

Registry: Amman 

Registrar: Laurie McNabb 

 

 ABU FARDEH  

 v.  

 

COMMISSIONER-GENERAL OF THE 
UNITED NATIONS RELIEF AND WORKS 

AGENCY FOR PALESTINE REFUGEES 
IN THE NEAR EAST  

   

 JUDGMENT  

Counsel for Applicant: 
Self-represented 

Counsel for Respondent: 
Rachel Evers (DLA)



 Case No. UNRWA/DT/JFO/2018/009 

 Judgment No. UNRWA/DT/2019/023 
 

Page 2 of 12 

Introduction 

1. This is an application by Tayseer Salah Salameh Abu Fardeh (the 

“Applicant”) against the decision of the United Nations Relief and Works Agency 

for Palestine Refugees in the Near East, also known as UNRWA (the 

“Respondent”), to terminate his appointment on medical grounds.  

Facts 

2. Effective 11 October 2008, the Applicant was employed by the Agency on a 

fixed-term appointment, Grade 1, Step 1, as Sanitation Labourer at Jarash Camp, 

Jordan Field Office (“JFO”). At the time of his termination, the Applicant was at 

Grade 2.  

3. On 11 March 2017, the Applicant sustained an injury while performing his 

duties at work.  

4. On 6 July 2017, the Applicant submitted a complaint of prohibited conduct 

against the Chief, Field Health Programme, (“C/FHP”). The complaint was 

dismissed by the Director of UNRWA Operations, JFO (“DUO/J”) on 25 July 2017. 

5. On 19 July 2017, the Field Human Resources Officer, Jordan (“FHRO/J”) 

requested that a medical board be convened to evaluate the Applicant’s fitness for 

continued service with the Agency. 

6. On 31 July 2017, the Deputy Chief, Field Health Programme convened a 

medical board. 

7. By letter dated 3 August 2017, the FHRO/J invited the Applicant for his 

medical examination. On 9 August 2017, the Medical Board examined the 

Applicant.  

8. On 27 September 2017, the Medical Board concluded that the Applicant was 

unfit for continued service with the Agency as Sanitation Labourer, but he was fit 

to work as Messenger.  
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9. On 28 September 2017, the C/FHP concurred with the Medical Board’s 

conclusion, and, on 9 October 2017, the DUO/J concluded that the Applicant was 

medically unfit for continued service with the Agency as Sanitation Labourer, but 

he was fit to work as Messenger. 

10. On 21 November 2017, the Head, Field Human Resources Office, JFO 

(“H/FHRO/J”) informed the Applicant that, in the absence of a vacant post of 

Messenger, his services would be terminated on medical grounds, effective close 

of business on 9 December 2017. 

11. On 3 December 2017, the Applicant submitted a request for review of the 

decision to terminate his appointment on medical grounds. 

12. On 31 January 2018, the present application was filed with the UNRWA 

Dispute Tribunal (the “Tribunal”). The application was transmitted to the 

Respondent on the same day. 

13. On 1 March 2018, the Respondent filed a “Motion for Extension of Time” to 

file his reply outside the 30-calendar day time limit set out in Article 6(1) of the 

Rules of Procedure of the Tribunal. The motion was transmitted to the Applicant 

on 4 March 2018.  

14. By Order No. 039 (UNRWA/DT/2018) dated 14 March 2018, the Tribunal 

granted the Respondent’s motion. 

15. On 28 April 2018, the Respondent filed his reply. This was transmitted to the 

Applicant on 29 April 2018. 

16. On 16 May 2018, the Respondent filed a “Motion for Extension of Time to 

Translate his Reply”. The motion was transmitted to the Applicant on 17 May 2018. 

17. By Order No. 092 (UNRWA/DT/2018) dated 27 May 2018, the Respondent’s 

motion for extension of time to translate his reply was granted. 

18. On 11 June 2018, the Respondent submitted the Arabic translation of his 

reply. The translation was transmitted to the Applicant on the same day. 
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19. On 12 June 2018, the Applicant filed a “Motion for Leave to Submit 

Observations on the Respondent’s Reply”. The motion was transmitted to the 

Respondent on 13 June 2018. 

20. By Order No. 116 (UNRWA/DT/2018) dated 25 June 2018, the Applicant’s 

motion to submit observations was granted. 

21. On 8 July 2018, the Applicant submitted a “Motion for Extension of Time to 

Submit Observations on the Respondent’s Reply”. The motion was transmitted to 

the Respondent on the same day.  

22. By Order No. 129 (UNRWA/DT/2018) dated 18 July 2018, the Tribunal 

granted the Applicant’s motion. 

23. On 19 August 2018, the Applicant filed his observations. The Applicant’s 

submission was transmitted to the Respondent on 20 August 2018.  

24. On 28 December 2018, the Respondent filed a “Motion for a Leave to File 

Comments on the Applicant’s Observations”. The motion was transmitted to the 

Applicant on 30 December 2018. 

25. By Order No. 007 (UNRWA/DT/2019) dated 7 January 2019, the Tribunal 

granted the Respondent’s motion to file comments on the Applicant’s observations.  

26. On 28 January 2019, the Respondent filed his comments. The Respondent’s 

comments were transmitted to the Applicant on 29 January 2019. 

27. On 3 February 2019, the Applicant filed a motion requesting the Tribunal to 

order the Respondent to translate his comments. The Applicant’s motion was 

transmitted to the Respondent on the same day. 

28. By Order No. 035 (UNRWA/DT/2019) dated 14 February 2019, the Tribunal 

denied the Applicant’s motion.  

29. On 2 March 2019, the Applicant filed a motion for leave to file comments. 

This was transmitted to the Respondent on 3 March 2019.  
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30. By Order No. 050 (UNRWA/DT/2019) dated 13 March 2019, the Tribunal 

granted the Applicant’s motion.  

31. On 27 March 2019, the Applicant filed his comments. The Applicant’s 

submission was transmitted to the Respondent on 1 April 2019. 

Applicant’s contentions 

32. The Applicant contends: 

i) The Medical Board was convened less than five months after his 

service-incurred injury to examine his fitness for continued service with the 

Agency; therefore, he did not have a proper opportunity to recover before his 

examination by the Medical Board; 

ii)  He was not provided with the Arabic translation of the letter dated 3 

August 2017, inviting him to be examined by the Medical Board; 

iii) He provided the Agency with medical reports from different specialists 

attesting that he had recovered and that he is fit for continued service with the 

Agency as Sanitation Labourer; 

iv) The Medical Board did not properly examine his medical fitness for 

continued service with the Agency;  

v) The private orthopaedist designated by the Agency to examine the 

Applicant conspired against him with respect to his fitness for continued 

service with the Agency as Sanitation Labourer; and  

vi) The C/FHP abused his power by concurring with the Medical Board’s 

recommendation about his medical condition due to the complaint the 

Applicant had previously filed against him. 

33. The Applicant requests: 

i) The rescission of the impugned decision to terminate his services; 

ii) To be reinstated;  
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iii) To be compensated for the moral damages he sustained;  

iv) His sick and annual leaves to be restored; and 

v) To be paid his salaries, benefits and entitlements until he reaches the 

age of retirement.    

Respondent’s contentions 

34. The Respondent contends: 

i) The decision to terminate the Applicant was justified under the 

Agency’s regulatory framework; 

ii) The Medical Board was properly constituted in accordance with the 

Agency’s regulatory framework; 

iii) The Medical Board complied with the requirements of Area Staff 

Personnel Directive No. A/6/Part VI/Amend.72, effective 1 September 1998 

(“PD A/6/Part VI”) and examined the Applicant properly. The Medical Board 

took into consideration the evidence submitted by the Applicant;  

iv) Additional evidence submitted by the Applicant was not known by the 

Medical Board at the time it concluded its deliberations; 

v) Additional evidence submitted by the Applicant confirms the Medical 

Board’s diagnosis;  

vi) The Applicant does not claim that he had an arthroscopy surgery to 

recover from his injury;   

vii) There is no evidence that the Medical Board’s conclusions are tainted 

by improper motives and that the C/FHP abused his power; 

viii) There is no legal basis for the Applicant’s contention that he had a right 

to be given adequate time to receive treatment and recover. In fact, the 

Agency may request staff members to undergo medical examinations at any 

time as the Commissioner-General (“CG”) may consider necessary; and  
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ix) The relief sought by the Applicant has no legal basis. 

35. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Merits 

36. The Applicant contests the decision to terminate his appointment on medical 

grounds. On 27 September 2017, the Medical Board concluded that the Applicant 

was unfit for continued service with the Agency as Sanitation Labourer, but he was 

fit to work as Messenger. On 28 September 2017, the C/FHP concurred with the 

Medical Board’s conclusion. On 21 November 2017, the H/FHRO/J informed the 

Applicant that, in the absence of a vacant post of Messenger, his services would be 

terminated on medical grounds, effective close of business on 9 December 2017. 

37. At the outset, the Applicant contends that the Medical Board was convened 

less than five months after his service-incurred injury to examine his fitness, and, 

therefore, he did not have a proper opportunity to recover before his examination. 

The Tribunal notes that the Applicant sustained an injury while performing his 

duties at work on 11 March 2017, and that the Respondent does not contest that it 

was a service-incurred injury. It is also not contested that the injury was a meniscal 

tear in the Applicant’s left knee. The Tribunal further notes that the FHRO/J 

requested that a medical board be convened to evaluate the Applicant’s fitness as 

early as 19 July 2017.  

38. With respect to the Agency’s request that the Applicant undergo a medical 

examination, Area Staff Rule 104.4 provides as follows:  

Staff members may be required to undergo medical 
examinations at such time or times as the Commissioner-
General may consider necessary.  

39. Accordingly, the Tribunal considers that the discretionary authority of the CG 

to require staff members to undergo medical examinations is broad; however, this 
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authority is not unfettered. The Tribunal is entitled to review whether the decision 

was unreasonable, arbitrary or tainted by bias and improper motives.  

40. For example, the United Nations Appeals Tribunal (the “UNAT”) held in its 

Judgment Abdullah 2014-UNAT-482, in paragraph 60, as follows:  

60. […] [A]s recognised by the UNRWA DT, managerial 
discretion is not unfettered and the jurisprudence of the Appeals 
Tribunal has reiterated on numerous occasions that a decision 
of the Administration may be impugned if it is found to be 
arbitrary or capricious, motivated by prejudice or extraneous 
factors or was flawed by procedural irregularity or error of law. 

41. It follows that the Agency’s decision requiring the Applicant to undergo 

medical examinations must have been taken on reasonable grounds. Furthermore, 

it is clear that the decision in the present case was not based on medical concerns 

where the Tribunal’s capacity to review would be limited. Rather, it was a 

managerial decision taken by the FHRO/J and not by medical specialists.  

42.  Area Staff Rule 106.4 provides, in relevant parts, as follows:  

[…] 

(B) the Agency will continue an incapacitated staff member 
in full pay status for a period not exceeding six months from 
the date of the injury or illness or until he/she is declared able 
to return to work or is offered a settlement for permanent 
disability whichever is earlier. Such payment of salary and 
allowances shall be in lieu of the payments of salary or partial 
salary which are provided by law for the period. Should 
temporary incapacity extend beyond six months, compensation 
payments for such further period will be determined in 
accordance with the workmen’s compensation or labour law 
applicable in accordance with this rule.  

4. All payments of salary or related emoluments whether they 
are based on workmen's compensation or labour laws or are 
pursuant to sub-paragraph (B) of paragraph 3 of this rule are 
considered compensation (emphasis added). 

43. The Agency’s decision to promptly convene a medical board would have 

been reasonable if it had been manifestly clear that the Applicant would never be 

able to recover. However, the Applicant’s injury was a meniscal tear in his left knee, 

and there is no evidence manifestly demonstrating that the Applicant would never 



 Case No. UNRWA/DT/JFO/2018/009 

 Judgment No. UNRWA/DT/2019/023 
 

Page 9 of 12 

recover. Rather, as the Applicant was advised to avoid surgery and follow a 

conservative treatment, it appears that there was a chance that the Applicant would 

have been able to recover and be apt to work as Sanitation Labourer. 

44. Moreover, it is clear that Area Staff Rule 106.4 aims to protect and properly 

compensate staff members who sustain a service-incurred injury, and one of the 

best means to protect staff members in such situations is to give them adequate time 

for recovery. In this respect, the Tribunal considers that to request the Applicant to 

appear before a medical board less than five months after his service-incurred injury 

and to request the Medical Board to determine whether the Applicant was fit for 

continued service with the Agency was manifestly unreasonable, given the fact that 

the Medical Board’s recommendation led to the Applicant’s termination on medical 

grounds. In addition, medical certificates submitted by the Applicant after his 

examination by the Medical Board strongly indicate that the Applicant had a serious 

chance to recover. Last but not least, the Tribunal notes that the recommendation 

of the Medical Board does not specify that the Applicant could or would not recover 

in a reasonable time-frame. 

45. Consequently, the Tribunal holds that the Agency’s decision to convene a 

medical board less than five months after the Applicant’s service-incurred injury in 

order to examine his fitness for continued service with the Agency, which led to the 

Applicant’s termination on medical grounds, was unreasonable. Therefore, the 

decision to terminate the Applicant’s appointment on medical grounds is hereby 

rescinded.   

Remedies 

Compensation in lieu of rescission 

46. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

(a) Rescission of the contested administrative decision or 
specific performance, provided that, where the contested 
administrative decision concerns appointment, promotion or 
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termination, the Dispute Tribunal shall also set an amount of 
compensation that the respondent may elect to pay as an 
alternative to the rescission of the contested administrative 
decision or specific performance ordered, subject to 
subparagraph (b) of the present paragraph[.]  

47. Accordingly, as the rescinded decision concerns a termination, the Tribunal 

must determine an amount of compensation that the Agency may elect to pay as an 

alternative to the rescission of the contested decision. The Tribunals recalls that an 

award under Article 10(5)(a) of its Statute is alternative compensation in lieu of 

rescission. It is not an award of moral damages (Elayyan 2018-UNAT-887, 

paragraphs 30-31).  

48. The UNAT provides the following example in setting an amount of in-lieu 

compensation in Chhikara 2017-UNAT-723:  

54. In determining the compensation amount, we have 
considered the nature of the procedural irregularities and the 
likelihood of Mr. Chhikara being selected for the post in 
question had the irregularities not been committed. In regard to 
the latter consideration, we find that, in the circumstances of the 
case, his chances of being rostered or selected for the post can 
be fairly stated as one in five, bearing in mind that he was one 
of five short-listed candidates. 

55. There is not much evidence on the point, but his claim that 
the post in question involved a three-year contract has not been 
contradicted, whereas he is currently on a year to year contract. 
Since the post in question is at the same level as his current 
position, we find that it is appropriate to calculate compensation 
based on the difference between the amount earned on a one-
year contract and the amount he would have earned on a three-
year contract. However, we must take into account the many 
possibilities that he may not have served out the full three-year 
contract (such as abolition of post, illness, resignation, private 
business, etc.). 

56. Doing the best we can in what is not an exact science, we 
set the alternative compensation as an amount equal to one-fifth 
of the net base salary he would have received for one year had 
he been appointed to the post. 

49. In light of the above jurisprudence, in the present case, had the Medical Board 

not been convened so early, the Applicant’s chances to recover and resume his 

duties, given the fact that this is not an exact science, could be considered to be 75 
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per cent. Accordingly, in the present case, the Tribunal holds that it is appropriate 

to set the alternative compensation to 75 per cent of the Applicant’s two years’ net 

base salary. The Applicant was at Grade 2, Step 12, at the time he was terminated 

on medical grounds. Taking in account the Applicant’s monthly basic salary as 

determined in Appendix 1-C: Salary Jordan – Lebanon, referred in Area Staff Rule 

103.1 on Salary Scales, the Tribunal sets the alternative compensation at the amount 

of USD12,500.  

50. The Tribunal recalls that, as provided in the above-mentioned Article 10(5) 

of the Tribunal’s Statute, the Agency may elect to reinstate the Applicant instead of 

compensating him with the payment of USD12,500. Afterwards, nothing prevents 

the Agency to request the Applicant to undergo a new medical examination by a 

medical board to re-evaluate his fitness and to take, if necessary, a new decision of 

termination. 

Compensation for harm 

51. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

[…] 

(b) Compensation for harm supported by evidence, which 
shall normally not exceed the equivalent of two years’ net base 
salary of the applicant. The Dispute Tribunal may, however, in 
exceptional cases order the payment of a higher compensation 
and shall provide the reasons for that decision [emphasis added]. 

52. The recent amendment of the Tribunal’s Statute requires an award of moral 

damages to be supported by evidence. In this regard, the UNAT has stated in 

Featherstone 2016-UNAT-683 in paragraph 50, that “an award of damages takes 

place at the time the award is made”. This means that, in the present case, the 

amended statutory provision must be applied.  

53. In the present case, the Tribunal notes that the Applicant, with respect to his 

request for compensation for moral damages for psychological harm he suffered, 

has not attained the threshold required for proof of harm to be awarded 
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compensation in accordance with the provisions of Article 10(5) of the Tribunal’s 

Statute. Therefore, the Tribunal holds that it would not be appropriate to award the 

Applicant any compensation for moral damages. 

Conclusion 

54. In view of the foregoing, the Tribunal DECIDES: 

i) The decision to terminate the Applicant on medical grounds is hereby 

rescinded; 

ii) Should the Respondent elect to pay financial compensation instead 

of effectively rescinding the decision, he shall pay the Applicant the amount 

of USD12,500;  

iii) The Applicant is not awarded any compensation for moral damages; 

and 

iv) The above sum of USD12,500 is to be paid within 60 days of the date 

this Judgment becomes executable during which period the US Prime Rate, 

applicable as of that date, shall apply. If the sum is not paid within the 60-day 

period, an additional five per cent shall be added to the US Prime Rate until 

the date of the payment. 

Signed  

Judge Jean-François Cousin 

Dated this 7th day of May 2019 

Entered in the Register on this 7th day of May 2019 

Signed  

Laurie McNabb, Registrar, UNRWA DT, Amman 
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