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Introduction 

1. This is an application by Wassim Nofal (“Applicant”) against the decision of 

the United Nations Relief and Works Agency for Palestine Refugees in the Near 

East, also known as UNRWA (“Respondent”), to impose on him the disciplinary 

measure of a written censure.  

Facts 

2. Effective 11 October 2004, the Applicant was employed by the Agency on a 

fixed-term appointment, Grade 7, Step 1, as Assistant Pharmacist at Jarash Camp 

Health Centre, Jordan Field Office (“JFO”). 

3. Effective 15 October 2014, the Applicant’s appointment was converted to 

“A” category temporary indefinite appointment. At the time material to the present 

application, the Applicant held the position of Assistant Pharmacist, Grade HL2, 

Step 5, at Amman New Camp Health Centre (“ANCHC”).  

4.  On 29 September 2016, the Head, ANCHC (“H/ANCHC”) reported to the 

Field Legal Office, JFO (“FLO/J”) that the Applicant and a beneficiary had engaged 

in a physical altercation with each other at the ANCHC. 

5. On 16 October 2016, the Director of UNRWA Operations, Jordan (“DUO/J”) 

authorised an investigation into allegations raised against the Applicant. 

6. On 21 November 2016, the Applicant was notified of the charges against him 

and was subsequently interviewed regarding the allegations. 

7. On 29 November 2016, the investigation was concluded. The Report of 

Investigation concluded that the allegations against the Applicant were “proven to 

be true” and recommended that appropriate action be taken.  

8. On 27 March 2017, the Officer-in-Charge, FLO/J sent the Applicant a due 

process letter containing a summary of the findings of the investigation and 

provided him with an opportunity to respond. The Applicant responded to the due 

process letter on 8 May 2017. 
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9. By Interoffice Memorandum to the Field Human Resources Office, Jordan 

(“FHRO/J”) dated 27 July 2017, the Head, Field Legal Office, Jordan (“H/FLO/J”) 

recommended that the Applicant be served with a letter of censure.  

10. On 25 October 2017, the DUO/J served the Applicant with a letter of censure 

for engaging in a physical altercation. 

11. On 21 November 2017, the Applicant submitted a request for decision review.  

12. By letter dated 7 December 2017, the Deputy Commissioner-General 

affirmed the contested decision.  

13. On 18 February 2018, the application was filed with the UNRWA Dispute 

Tribunal (“Tribunal”). The application was transmitted to the Respondent on 20 

February 2018.  

14. On 20 March 2018, the Respondent filed a motion for extension of time to 

file his reply outside the 30-calendar day time limit set out in Article 6(1) of the 

Rules of Procedure of the Tribunal. The motion was transmitted to the Applicant 

on the same day.  

15. By Order No. 063 (UNRWA/DT/2018) dated 3 April 2018, the Tribunal 

granted the Respondent’s motion. 

16. On 16 May 2018, the Respondent filed his reply. The reply was transmitted 

to the Applicant on 20 May 2018. 

17. On 30 May 2018, the Respondent filed a motion for extension of time to 

translate the reply. The motion was transmitted to the Applicant on the same day.  

18. On 30 May 2018, the Applicant filed an objection to the Respondent’s 

motion. The Applicant’s objection was transmitted to the Respondent on 31 May 

2018. 

19. By Order No. 104 (UNRWA/DT/2018) dated 10 June 2018, the Tribunal 

granted the Respondent’s motion. 
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20. On 12 July 2018, the Respondent filed the Arabic translation of his reply. This 

was transmitted to the Applicant on the same day. 

21. On 17 July 2018, the Applicant filed a motion to file observations on the 

Respondent’s reply. The Applicant’s motion was transmitted to the Respondent on 

18 July 2018.  

22. By Order No. 142 (UNRWA/DT/2018) dated 29 July 2018, the Tribunal 

granted the Applicant’s request to submit observations on the Respondent’s reply.  

23. On 13 August 2018, the Applicant filed his observations. This was 

transmitted to the Respondent on the same day. 

24. On 15 August 2019, the Tribunal issued a Notice of Hearing convoking the 

parties to a hearing on 11 September 2019.  

25. On 27 August 2019, the Applicant filed his response to the Notice of Hearing. 

The Applicant’s response was transmitted to the Respondent on 29 August 2019. 

26. On 29 August 2019, the Respondent filed his response to the Notice of 

Hearing. The Respondent’s response was transmitted to the Applicant on the same 

day. 

27. Following the parties’ responses, on 29 August 2019, the Tribunal issued an 

amended Notice of Hearing. 

28. On 31 August 2019, the Applicant filed his response to the amended Notice 

of Hearing. The Applicant’s response was transmitted to the Respondent on 1 

September 2019. 

29. On 5 September 2019, the Respondent filed his response to the amended 

Notice of Hearing. The Respondent’s response was transmitted to the Applicant on 

8 September 2019. 

30. By Order No. 180 (UNRWA/DT/2019) dated 9 September 2019, the Tribunal 

confirmed that five witnesses would testify at the Hearing and ordered one of the 

witnesses to be personally present. 
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31. On 11 September 2019, the scheduled hearing took place at HQA. The 

Tribunal heard from the parties and five witnesses.  

Applicant’s contentions 

32. The Applicant contends: 

i) The Investigators did not interview the witnesses that he proposed; 

ii) The Complainant withdrew his complaint; and 

iii) The allegations against him are fabricated and malicious.  

33. The Applicant requests: 

i) Rescission of the impugned decision; and  

ii) The Tribunal to order the Agency to investigate the reason why the 

Investigators declined to interview the witnesses that he proposed. 

Respondent’s contentions 

34. The Respondent contends: 

i) The disciplinary measure was properly effected in accordance with the 

Agency’s relevant regulatory framework; 

ii) The facts upon which the disciplinary measure was based were 

reasonably established through statements of witnesses and the Applicant’s 

admission; 

iii) A re-examination of one of the eye-witnesses by the FLO/J concluded 

that the Applicant’s narrative of the sequence of the events was erroneous; 

iv) The Applicant has not provided any evidence that the impugned 

decision was arbitrary or capricious, motivated by prejudice or other 

extraneous factors, or flawed by procedural irregularity or error of law; and 
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v) The Applicant’s claim that the allegations against him are fabricated 

and malicious is without basis.  

35. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Merits 

36. The Applicant contests the decision to impose on him the disciplinary 

measure of a written censure. The Applicant does not contest that, on 29 September 

2016, while delivering medicines to beneficiaries at ANCHC as part of his daily 

functions as Assistant Pharmacist, he engaged in a physical altercation with a 

beneficiary. The incident was reported to the FLO/J by the H/ANCHC. 

Subsequently, on 25 October 2017, the DUO/J served the Applicant with a letter of 

censure for engaging in a physical altercation.  

37. Specifically, the contested decision read, in relevant part, as follows:  

In particular, I find that you on 29 September 2016 perpetrated 
acts of violence, which escalated during a quarrel between 
yourself and a beneficiary, [...] at the office of the Acting 
Deputy [sic] Chief Field Health Programme, Jordan, North 
Amman Area, and that such an act is not befitting the status of 
a United Nations staff member. 

38. The United Nations Appeals Tribunal (“UNAT”) held in Portillo Moya 2015-

UNAT-523, paragraph 17, as follows:  

[W]hen handling disciplinary cases the role of the judicial 
review is to ascertain whether the facts on which the sanction is 
based have been established, whether the established facts 
qualify as misconduct, and whether the sanction is proportionate 
to the offence. 

39. Furthermore, with respect to the burden of proof in disciplinary cases, the 

UNAT held in Nyambuza 2013-UNAT-364, paragraph 31, as follows: 
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31. “[T]he Administration bears the burden of establishing that 
the alleged misconduct for which a disciplinary measure has 
been taken against a staff member occurred.” […] 

Establishment of facts 

40. Following the information provided by the H/ANCHC to the FLO/J that the 

Applicant and a beneficiary had engaged in a physical altercation with each other 

at ANCHC, on 16 October 2016, the DUO/J authorised an investigation into the 

allegations raised against the Applicant. 

41. The investigation was concluded, and by Interoffice Memorandum to the 

FHRO/J dated 27 July 2017, the H/FLO/J recommended that the Applicant be 

served with a letter of censure. Accordingly, on 25 October 2017, the DUO/J 

imposed on the Applicant the contested disciplinary measure. 

42. As mentioned above, the Applicant does not contest the physical altercation. 

However, the Applicant claims that the alleged victim attacked him first from 

behind and that he only reacted in self-defence. Given the fact that the witnesses 

proposed by the Applicant had not been interviewed by the Investigators, the 

Tribunal decided to hold a hearing, in accordance with the Applicant’s due process 

rights.  

43. At the hearing on 11 September 2019, the first witness to testify was the 

H/ANCHC, as the incident had occurred in his office while he was attending to 

other beneficiaries. Before the Tribunal, the H/ANCHC confirmed, under oath, that 

the Applicant was already in his office when the alleged victim entered. The 

H/ANCHC reiterated that he did not see who actually initiated the physical 

altercation. 

44. The second witness to testify was proposed by the Applicant. This witness 

was not interviewed by the Investigators, yet, as an eye-witness to the incident, he 

is a key witness. This witness, who is also a beneficiary, was being served by the 

Applicant just prior to and at the moment of the incident. He went with the 

Applicant to the H/ANCHC’s office because the Applicant needed to consult the 

H/ANCHC about the witness’s medicines. The witness testified under oath that he 
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saw the alleged victim enter the H/ANCHC’s office and hit the Applicant’s head 

from behind. The witness also indicated that the Applicant did not hit the alleged 

victim, but that he only defended himself.  

45. The three other witnesses to testify were also proposed by the Applicant. 

These witnesses were not direct eye-witnesses to the physical altercation as they 

were not in the H/ANCHC’s office when the altercation occurred; however, they 

were present at the ANCHC. They all testified that the alleged victim seemed very 

nervous and in an abnormal state of mind before and after the incident. In addition, 

all the witnesses, and particularly, a nurse whose office is next to the H/ANCHC’s 

office and who saw the alleged victim right after the incident, testified that the 

alleged victim was not bleeding and seemed uninjured. 

46. At this stage, it is worthwhile to recall the standard of review in disciplinary 

cases. The UNAT consistently held as follows:  

Judicial review of a disciplinary case requires the UNDT to 
consider the evidence adduced and the procedures utilized 
during the course of the investigation by the Administration. In 
this context, the UNDT is “to examine whether the facts on 
which the sanction is based have been established, whether the 
established facts qualify as misconduct [under the Staff 
Regulations and Rules], and whether the sanction is 
proportionate to the offence”. And, of course, “the 
Administration bears the burden of establishing that the alleged 
misconduct for which a disciplinary measure has been taken 
against a staff member occurred”. “[W]hen termination is a 
possible outcome, misconduct must be established by clear and 
convincing evidence”, which “means that the truth of the facts 
asserted is highly probable” [Negussie 2016-UNAT-700, 
paragraph 18]. 

47. Accordingly, given that this is not a termination case, the Agency is required 

to establish, on a preponderance of evidence, that the alleged misconduct for which 

a disciplinary measure has been taken against the Applicant occurred. However, it 

is clear from the testimonies of the witnesses heard by the Tribunal that the facts 

upon which the Applicant was admonished in the letter of censure are not 

reasonably established. Furthermore, the only witness who actually saw the whole 

incident testified unequivocally that the alleged victim had attacked the Applicant 

from behind in the H/ANCHC’s office by hitting the back of the Applicant’s head. 
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The Tribunal further underlines that there is no reason to doubt the credibility of 

this beneficiary, who just happened to be in the H/ANCHC’s office at the moment 

of the incident and testified under oath that he is not acquainted with the Applicant 

on a personal level.  

48. With respect to the verbal altercation between the Applicant and the alleged 

victim, this incident occurred when the alleged victim was attempting to be served 

before other beneficiaries who were standing in a queue in front of the pharmacy’s 

window at the ANCHC. The eye-witness testified before the Tribunal that the 

source of shouting in front of the pharmacy’s window was the alleged victim and 

that the Applicant had responded to him with utmost politeness. The witness added 

that, in fact, the alleged victim had pushed him (the witness) away from the 

pharmacy’s window in an effort to be served before him. 

49. The Tribunal considers that it is crucial for staff members to conduct 

themselves at all times in a manner befitting their status as employees of the Agency 

by maintaining a professional conduct while dealing with the beneficiaries. 

However, in this particular case, the facts upon which the Applicant was disciplined 

with a written censure are not reasonably established. Consequently, the decision 

to impose on the Applicant the disciplinary measure of a written censure is hereby 

rescinded.  

Remedies 

50. The Applicant does not seek moral damages but requests the Tribunal to order 

the Agency to investigate the reason why the Investigators declined to interview his 

witnesses despite his demands, especially, the eye-witness of the incident. The 

Tribunal rejects this request of the Applicant and holds that, in the present case, the 

rescission of the impugned decision is an adequate and sufficient remedy for the 

Applicant.  
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Conclusion 

51. In view of the foregoing, the Tribunal DECIDES: 

The letter of censure is hereby rescinded.  

Judge Jean-François Cousin 

Dated this 2nd day of October 2019 

Entered in the Register on this 2nd day of October 2019 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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