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Introduction 

1. This is an application by Orabi Ahmad Orabi (“Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees in 

the Near East, also known as UNRWA (“Respondent”), not to transfer him to the 

post of Clerk “B” in the North Lebanon Area. 

Facts 

2. On 8 August 2014, the Applicant was employed by the Agency on a fixed-

term appointment as Health Centre Clerk, Grade 7, Step 1, at Wavel Camp Health 

Centre, Beqaa Area, Lebanon Field Office (“LFO”). 

3. On 28 September 2016, the Applicant submitted a request for transfer to the 

post of Clerk “B” in the North Lebanon Area.  

4. By letter to the Applicant dated 28 September 2016, the Human Resources 

Services Officer (“HRSO”) informed the Applicant that his request would be 

considered, together with other applicants’ requests, once such post became 

available.  

5. By email to the Deputy Director of UNRWA Affairs, Lebanon (“D/DUA/L”) 

dated 14 March 2017, the Applicant questioned why another staff member had been 

transferred despite the fact that he was the one with more seniority. On 15 March 

2017, the Chief, Field Health Programme (“C/FHP”) responded to the Applicant 

that “the seniority for transfer purposes is determined based on the entry of duty 

(“EOD”) date of the continuous fixed-term appointment with UNRWA.”  

6.  By email to the C/FHP dated 15 March 2017, the Applicant also questioned 

why he had not been informed that another staff member had been transferred to 

the post to which he had requested to be transferred. The C/FHP forwarded the 

Applicant’s email to the Head, Field Human Resources Office (“H/FHRO”) on the 

same day. 
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7. On 15 March 2017, the Applicant sought the review of the decision not to 

transfer him to the post of Clerk “B” in the North Lebanon Area. In this request, the 

Applicant stated that he had five dependents, that his house in Nahr al-Bared Camp 

had been destructed and that, as his duty station was considerably distant to his 

residence, he incurred additional expenses of more than USD200 per month for 

rent, transportation etc.   

8. By email dated 16 March 2017, the H/FHRO responded to the Applicant that, 

in the case of a transfer, only the transferred staff member is informed about his or 

her new conditions of service. 

9. By letter dated 1 May 2017, the Director of UNRWA Affairs, Lebanon 

(“DUA/L”) affirmed the impugned decision. The letter specified that the long-

standing practice for transfer approvals applied by the LFO was to determine the 

“more senior staff” by the EOD date of the staff member. Humanitarian or personal 

reasons were neither discussed nor mentioned.  

10. On 30 May 2017, the Applicant filed an application with the UNRWA 

Dispute Tribunal (“Tribunal”). In his application, the Applicant claimed, inter alia, 

that he had submitted to the Agency several humanitarian and personal reasons to 

support his transfer request, which, he argued, were more compelling than those of 

the transferred candidate.  

11. By its Judgment in Orabi UNRWA/DT/2018/026 dated 22 April 2018 

(“Orabi 2018/026”), the Tribunal dismissed the Applicant’s application on the 

merits. 

12. On 10 May 2018, the Applicant filed his appeal to the United Nations Appeals 

Tribunal (“UNAT”) against the Tribunal’s Judgment.  

13. In Orabi 2018-UNAT-884 dated 26 October 2018, the UNAT vacated Orabi 

2018/026 and remanded the case to the Tribunal. 

14. By Order No. 133 (UNRWA/DT/2019) dated 2 July 2019 (“Order No. 133”), 

the Tribunal ordered both parties to submit their comments.  
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15. On 25 September 2019, the Respondent filed his comments in compliance 

with Order No. 133. This was transmitted to the Applicant on 26 September 2019.  

16. By Order No. 194 (UNRWA/DT/2019) dated 1 October 2019, the Tribunal, 

on its own initiative, granted the Applicant the opportunity to submit his comments 

on the Respondent’s comments.  

17. On 21 October 2019, the Applicant filed his comments on the Respondent’s 

comments. This was transmitted to the Respondent on the same day. 

Applicant’s contentions 

18. The Applicant contends: 

i) The Agency did not properly take into account his personal and 

humanitarian reasons in support of his transfer requests; and  

ii) He consistently stated his personal and humanitarian reasons in all of 

his exchanges regarding his transfer requests.  

19. The Applicant requests: 

i) To be transferred to Amqa Secondary School; 

ii) To be compensated for the additional expenses he incurred as a result 

of the refusal of his transfer request; and 

iii) To be compensated for the psychological damage he suffered.  

Respondent’s contentions 

20. The Respondent contends: 

i) The Applicant failed to raise his humanitarian reasons on his transfer 

requests; 

ii) The Applicant raised the issue of his humanitarian reasons after having 

found out that he had not been selected for the transfer; and 
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iii) The Agency, in exercising its discretionary authority, correctly denied 

the Applicant’s transfer request. 

21. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Merits 

22. The Applicant contests the decision not to transfer him to the post of Clerk 

“B” in the North Lebanon Area.  

23. In Orabi 2018-UNAT-884, the UNAT vacated Orabi 2018/026 and 

remanded the case to the Tribunal with respect to: 

[T]he discrete issue of whether the Administration, in exercising 
its discretionary authority to determine the transfer requests, 
fulfilled its obligation to balance, in compliance with the 
foregoing legal instrument and in the best interest of the 
Agency, along with the seniority criterion, the conflicting 
interests arising from the compelling humanitarian or personal 
reasons for the transfer, presented by the requesting staff 
members, and provided a reasoned and sound basis of its final 
choice[.]1 

24. Further, the UNAT held: 

32. […] Indeed, the plain language of paragraphs 1, 4 and 9(a) 
of FTI 01/2016 makes it clear that the discretionary power of 
the Field Human Resources Officer to determine transfer 
requests is always exercised in the best interest of the Agency 
and by considering whether the transfer request meets, inter 
alia, the criterion that the requesting staff member has presented 
one or more compelling humanitarian or personal reasons for 
the transfer. Therefore, in the event there are one or more 
transfer requests on the Transfer Register in respect of the same 
post, the Agency, in exercising its discretionary authority to 
determine the transfer requests, does not stand alone by the 
seniority criterion but it is under an obligation to assess, in 
compliance with the foregoing legal instrument, the existence 
of such compelling humanitarian or personal reasons for the 

                                                 
1 Orabi 2018-UNAT-884, paragraph 36.  
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transfer, presented by the requesting staff members, and balance 
the conflicting interests in the best interest of the Agency. 
Otherwise, there is no legal exercise of the Administration’s 
discretion. 

25. In this respect, the Tribunal takes note that the Agency exclusively relied on 

the seniority criterion in deciding not to transfer the Applicant. In fact, on 15 March 

2017, the Applicant was informed that the impugned decision was made based upon 

the seniority criterion, which was, in turn, determined based on the EOD date. 

Moreover, in her response dated 1 May 2017 to the Applicant’s decision review 

request, the DUA/L unequivocally affirmed that the EOD was “the determining 

factor among competing transfer requests” without any reference to or mention of 

the humanitarian and personal reasons the Applicant had raised, at least, in his 

request for decision review dated 15 March 2017. It follows that the Administration 

clearly failed to fulfil its obligation to balance the conflicting interests arising from 

the humanitarian or personal reasons for the transfer of the concerned staff 

members.  

26. As it is clear that the Applicant’s personal and humanitarian reasons had not 

been taken into consideration at all by the Agency, the Tribunal therefore concludes 

that the impugned decision was unlawful and must be rescinded. The Agency’s 

complete failure to exercise its discretion at the time of the impugned decision 

cannot later be rectified by presenting reasons for the decision to the Tribunal.  

Therefore, the contentions of the Respondent are rejected.  

27. However, it is recalled that it is not for the Tribunal to substitute its own 

decision for that of the Agency (Orabi 2018-UNAT-884, paragraph 21). Therefore, 

the Tribunal is not in a position to determine whether or not the Applicant should 

have been transferred. Hence, it is the Agency’s responsibility to take a new 

decision with respect to the Applicant’s request, by balancing the differing interests 

of the concerned staff members, along with considering the seniority criterion and 

the best interests of the Agency. As this is a case of transfer, there is no requirement 

to order in-lieu compensation (Chemingui 2016-UNAT-641, paragraph 25). 
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Compensation for harm 

28. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

[…] 

(b) Compensation for harm supported by evidence, which shall 
normally not exceed the equivalent of two years’ net base salary 
of the applicant. The Dispute Tribunal may, however, in 
exceptional cases order the payment of a higher compensation 
and shall provide the reasons for that decision. 

Material Damages 

29. Material damages can only be compensated once they result from an unlawful 

act of the Agency. As stated above, in exercising its judicial review, the Tribunal 

will not lightly interfere with the exercise of managerial discretion in deciding not 

to transfer the Applicant (Beidas 2016-UNAT-685, para. 18). As the matter needs 

to be referred back to the Agency for a new decision with an open end, at this point 

in time, the Applicant has not suffered any material damages. Therefore, for the 

time being, the Applicant’s request to be compensated for his alleged material 

damages must be denied. 

Moral Damages 

30. The Tribunal’s Statute requires that an award of moral damages be supported 

by evidence. In this regard, the UNAT stated in Featherstone 2016-UNAT-683, in 

paragraph 50, that “an award of damages takes place at the time the award is made”. 

This means that, in the present case, the amended statutory provision must be 

applied.  

31. The Tribunal notes that, with respect to his transfer, the Applicant was 

erroneously informed by the Staff Union that his transfer request was approved. As 

a result, on 23 November 2016, the Applicant sent an email to the Human Resources 

Department in order to be provided with an official letter regarding his transfer. 

Soon after, the Applicant was informed by the Agency that his transfer request was 
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not approved and that there had been another transfer request submitted by another 

staff member. The Applicant argues that, as a result of an unforeseen 

disappointment, he was admitted to the hospital on 26 November 2016 due to high 

blood pressure.  

32. The Tribunal understands the Applicant’s disappointment and, as concluded 

above, the Applicant’s due process rights were not respected and the Agency failed 

to properly exercise its discretion. Therefore, the impugned decision has been 

rescinded. However, in order to be compensated for moral damages in such a 

situation, the UNAT’s requirements, as held in Ashour 2019-UNAT-899, paragraph 

31, are as follows:  

[I]t is not enough to demonstrate an illegality to obtain 
compensation: the claimant bears the burden of proof to 
establish the existence of negative consequences, able to be 
considered damages, resulting from the illegality on a cause-
effect lien. Our case law requires that the harm be directly 
caused by the administrative decision in question. If these other 
two elements of the notion of responsibility are not justified, the 
illegality can be declared but compensation cannot be awarded.  

33. In the present case, it is not clear that the exacerbation of the Applicant’s 

blood pressure was caused by the Agency’s decision not to transfer him. 

Accordingly, given the lack of cause-effect lien between the Applicant’s suffering 

and the impugned decision, the Tribunal considers that the Applicant has failed to 

attain the threshold required for proof of harm in order to be awarded compensation 

in accordance with the provisions of Article 10(5) of the Tribunal’s Statute. 

Therefore, the Tribunal holds that it would not be appropriate to award the 

Applicant any compensation for moral damages. 

  



  Case No. UNRWA/DT/LFO/2017/033/R1 

  Judgment No. UNRWA/DT/2019/070 
 

Page 9 of 9 

Conclusion 

34. In view of the foregoing, the Tribunal DECIDES: 

i) The decision not to transfer the Applicant to the post of Clerk “B” in 

the North Lebanon Area is rescinded; 

ii) The Agency is ordered to take a new decision with respect to the 

Applicant’s transfer request, by balancing the differing interests of the 

concerned staff members, along with considering the seniority criterion and 

the best interests of the Agency; 

iii) The Applicant’s request to be compensated for his alleged material 

damages is dismissed; and  

iv) The Applicant is not awarded any compensation for moral damages. 

 

Judge Thomas Laker 

Dated this 19th day of November 2019 

 

Entered in the Register on this 19th day of November 2019 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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