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Introduction 

1. This is an application by Yahya Yahya Abu Khadra (“Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees in 

the Near East, also known as UNRWA (“Respondent”), to terminate his 

appointment for unsatisfactory performance. 

Facts 

2. Effective 22 May 2013, the Applicant was employed by the Agency on a 

fixed-term appointment, Grade 2, Step 1, as School Attendant at the Education 

Department, Gaza Field Office (“GFO”). At the time material to the instant 

application, the Applicant was School Attendant in Deir Al Balah Area.  

3. By letter to the Applicant dated 30 April 2017, the Head, Field Human 

Resources Office (“H/FHRO”) informed the Applicant that, due to his failure to 

report to duty, he was considered to be on unauthorised absence without pay. The 

Applicant was further informed that he needed to submit a justification for his 

absence and that he might be separated from the Agency by reason of abandonment 

of post. 

4. By letter dated 4 May 2017, the Applicant provided the Agency with a 

justification for his absence and also requested to be transferred to Deir Al-Balah 

Area.  

5. Effective 10 June 2017, the Applicant was transferred to Deir Al-Balah Area.  

6. From 27 May to 5 June 2017 and 8 to 14 June 2017, the Applicant did not 

report to duty and was considered by the Agency to be on unauthorised absence 

without pay. Consequently, by letter to the Applicant dated 15 June 2017, the 

H/FHRO informed the Applicant again that he might be separated from the Agency 

by reason of abandonment of post.  

7. By letter to the Applicant dated 13 August 2017, the H/FHRO informed the 

Applicant that, due to his failure to report to duty for several days in August 2017, 
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he might be separated from the Agency by reason of abandonment of post. Due to 

the Applicant’s continuing failure to report to duty, the H/FHRO sent a final 

warning to the Applicant by letter dated 30 August 2017. 

8. On 31 August 2017, the Applicant provided a justification to the Field Human 

Resources Office for his absences in August 2017, and he was authorised to return 

to duty.  

9. By letter to the Applicant dated 5 September 2017, the Director of UNRWA 

Operations, Gaza (“DUO/G”) informed the Applicant that any future unauthorised 

absences would result in his separation from the Agency by reason of abandonment 

of post.  

10. On 7 September 2017, the Applicant was placed on an informal Opportunity 

to Improve (“OTI”) process for one month.  

11. On 27 November 2017, following the continuing absences from duty, the 

Applicant was placed on a formal OTI process for three months. 

12. At the end of the Applicant’s formal OTI process, the Applicant’s 

supervisors, the School Principal and the Area Education Officer, confirmed that 

the Applicant did not demonstrate any improvement, and that, on the contrary, he 

continued to be late and absent without prior authorisation.  

13. By a report dated 22 March 2018, the Chief, Field Education Programme, 

Gaza recommended the Applicant’s termination as a possible option.  

14. On 25 March 2018, the Head, Field Human Resources Office, Gaza 

(“H/FHRO/G”) endorsed the recommendation to terminate the Applicant’s 

appointment. On 27 March 2018, the DUO/G approved the H/FHRO/G’s 

recommendation.  

15. By letter to the Applicant dated 29 March 2018, the DUO/G informed the 

Applicant of the decision to terminate his appointment for unsatisfactory 

performance, effective 31 March 2018. 

16. On 31 March 2018, the Applicant was separated from the Agency.  
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17. On 2 May 2018, the Applicant requested review of the decision to terminate 

his appointment.  

18. On 18 June 2018, the application was filed with the UNRWA Dispute 

Tribunal (“Tribunal”). It was transmitted to the Respondent on 11 July 2018.  

19. On 10 August 2018, the Respondent filed a “Motion for Extension of Time” 

to file his reply outside the 30-calendar day time limit set out in Article 6(1) of the 

Rules of Procedure of the Tribunal. The motion was transmitted to the Applicant 

on 12 August 2018. 

20. By Order No. 146 (UNRWA/DT/2018) dated 23 August 2018, the Tribunal 

granted the Respondent’s motion.  

21. On 5 October 2018, the Respondent filed a motion for further extension of 

time to file his reply. The motion was transmitted to the Applicant on 7 October 

2018. 

22. By Order No. 180 (UNRWA/DT/2018) dated 17 October 2018, the Tribunal 

granted the Respondent’s motion.  

23. On 1 November 2018, the Respondent filed his reply. It was transmitted to 

the Applicant on 4 November 2018. 

24. On 21 November 2018, the Respondent filed a motion for extension of time 

to translate his reply. The motion was transmitted to the Applicant on 22 November 

2018. 

25. By Order No. 223 (UNRWA/DT/2018) dated 2 December 2018, the Tribunal 

granted the Respondent’s motion.  

26. On 30 January 2019, the Respondent submitted the Arabic translation of his 

reply. The Arabic translation of the reply was transmitted to the Applicant on the 

same day. 
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27. By Order No. 223 (UNRWA/DT/2019) dated 20 November 2019, the 

Tribunal ordered the Respondent to provide the Applicant’s request to be 

transferred.  

28. On 20 November 2019, the Respondent provided the requested evidence. This 

was transmitted to the Applicant on 21 November 2019.  

Applicant’s contentions 

29. The Applicant contends: 

i) He did not request to be transferred to Deir Al-Balah Area; and 

ii) He requested to be transferred back to a school closer to his residence 

in An-Nuseirat Camp. 

30. The Applicant requests: 

i) Rescission of the impugned decision; and  

ii) To be reinstated.  

Respondent’s contentions 

31. The Respondent contends: 

i) The decision to terminate the Applicant’s appointment was properly 

effected; and 

ii) Despite informal and formal OTI processes, the Applicant’s 

performance remained unsatisfactory.  

32. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 
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Considerations 

33. The Applicant contests the Agency’s decision to terminate his appointment 

for unsatisfactory performance.  

34. It is clear from the case record that the Applicant’s appointment was 

terminated as a result of his poor performance, and in particular, his recurring 

absenteeism without prior authorisation.  

35. In a similar case, Abdallah 2010-UNAT-091, the UNAT held as follows with 

respect to the concerned Appellant:  

24. […] Here is a staff member who is least interested in his 
work, remains regularly absent from work, and shows no sign 
of improvement. There is a pattern in all this. No organization 
can be compelled to keep such a staff member who has no 
intention of coming up to the mark. To report to work on time, 
regularly, and without break is a basic duty of any one who is 
employed. When the absences are pointed out and recorded in 
the annual reports, the staff member should choke up and start 
coming to work on time and without break. We find no evidence 
of this having happened in the case of Abdallah. […] 

36. The Tribunal recalls that it is generally very indulgent with respect to the way 

an application is submitted. The Tribunal always attempts to understand the 

Applicant’s contentions. However, these efforts are limited by the duty of the 

Tribunal to only respond to an applicant’s factual or legal contentions. In the present 

case, the Applicant claims that he did not request to be transferred to Deir Al-Balah 

Area. However, it is clear from the Applicant’s letter to the H/FHRO/G dated 4 

May 2017, that he indeed requested to be transferred to Deir Al-Balah Area for 

personal reasons. Other than this factual contention, the Applicant has not raised 

any legal contention against the contested decision. Furthermore, he admitted his 

unauthorised absences.   

37. In addition, the Applicant does not claim that the impugned decision was 

exercised arbitrarily or capriciously, was motivated by prejudice or other 

extraneous factors or was flawed by procedural irregularity or error of law. As it 

has been clarified in another similar case, Agha 2019-UNAT-916, paragraph 29, 

the burden of proving that the Agency did not act fairly, justly, or transparently rests 
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with the Applicant. In the present case, the Applicant did not even contend that the 

Agency failed to do so. Furthermore, in Tribunal’s view, the Agency rather treated 

the Applicant fairly and with patience.  

38. Consequently, as the Applicant has failed to raise any tangible contention, the 

Tribunal must dismiss the application.  

Conclusion 

39. In view of the foregoing, the Tribunal DECIDES: 

The application is dismissed.   

 

Judge Jean-François Cousin 

Dated this 4th day of December 2019 

Entered in the Register on this 4th day of December 2019 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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