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Introduction 

1. This is an application by Hassan El-Arqan (“Applicant”) against the decision 

of the United Nations Relief and Works Agency for Palestine Refugees in the Near 

East, also known as UNRWA (“Respondent”), not to apply the Currency 

Adjustment Factor (“CAF”) to the Occupied Palestinian Territory (“OPT”) 

Allowance. 

Facts 

2. Effective 12 January 1997, the Applicant was employed by the Agency on a 

fixed-term appointment as Typist, Grade 6, Step 8, at the Gaza Field Office 

(“GFO”). At the time relevant to the instant application, the Applicant held the post 

of Assistant Personnel Officer, Grade 14, at Headquarters Gaza (“HQG”). 

3. On 23 May 2017, the Director of Human Resources issued Circular No. 

A/3/2017 entitled “May Payroll for OPT Staff” informing staff members that the 

Commissioner-General had approved an allowance of 3.5 per cent, namely the OPT 

Allowance, to categories of staff working in the West Bank Field Office 

(“WBFO”), in the GFO and at HQG with retroactive effect from 1 January 2017. 

4. The CAF is an artificial exchange rate which is applied to protect the amount 

received in local currency by staff members while converting their salaries from 

United States Dollars or Jordanian Dinars.  

5. In accordance with the above-mentioned Circular, the Applicant received the 

OPT Allowance. However, the Applicant discovered in his May 2017 payslip that 

the CAF was not applied to the OPT Allowance. 

6. On 4 July 2017, the Applicant submitted a request for review of the Agency’s 

decision not to apply the CAF to the OPT Allowance.  

7. On 27 August 2017, the Applicant filed an application with the UNRWA 

Dispute Tribunal (“Tribunal”). In his application, the Applicant requested that the 
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CAF be applied to the OPT Allowance claiming that it was part of his net take-

home pay. 

8. By its Judgment El-Arqan UNRWA/DT/2018/050 dated 20 September 2018 

(“El-Arqan 2018/050”), the Tribunal dismissed the Applicant’s application on the 

merits. 

9. On 31 October 2018, the Applicant filed his appeal to the United Nations 

Appeals Tribunal (“UNAT”) against the Tribunal’s Judgment El-Arqan 2018/050.  

10. In El-Arqan 2019-UNAT-911 dated 29 March 2019, the UNAT remanded the 

case to the Tribunal. 

11. By Order No. 136 (UNRWA/DT/2019) dated 4 July 2019, the Tribunal 

ordered the parties to submit their comments.  

12. On 18 September 2019, the Respondent filed a motion for an extension of 

time to submit his comments in order to explore the settlement of the case with the 

Applicant.  

13. By Order No. 193 (UNRWA/DT/2019) dated 1 October 2019, the Tribunal 

granted the Respondent’s motion.  

14. Following the failure of the parties to reach a settlement agreement, on 21 

November 2019, the Respondent filed his comments. The Respondent states that 

the Applicant’s request that the CAF be applied to the OPT Allowance was fully 

satisfied as the Applicant was paid the corresponding amount in the November 2019 

payroll. The Respondent further indicates that the Agency stopped applying the 

CAF to the OPT Allowance as of 1 January 2018 for all staff members.  

15. On 26 November 2019, the Applicant filed a motion for leave to file 

observations on the Respondent’s comments. 

16. By Order No. 229 (UNRWA/DT/2019) dated 27 November 2019, the 

Tribunal granted the Applicant’s motion.  
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17. On 28 November 2019, the Applicant filed observations on the Respondent’s 

comments. The Applicant insists on maintaining his application and does not 

contest that he received the above-mentioned payment nor the amount he received 

in that respect. 

18. By Order No. 233 (UNRWA/DT/2019) dated 4 December 2019, the Tribunal 

decided to adjudicate the case on paper and provided the parties with the 

opportunity to submit their closing arguments.  

19. On 6 December 2019, the Respondent submitted his closing arguments.  

Applicant’s contentions 

20. The Applicant contends: 

i)  The Respondent did not comply with the UNAT’s Judgment in El-

Arqan 2019-UNAT-911 by failing to proffer tangible reasons for not applying 

the CAF to the OPT Allowance; 

ii) The Respondent’s action is a clear abuse of power and a serious 

violation of the Applicant’s rights; and  

iii) The Respondent abused the proceedings before the Tribunal.  

21. The Applicant requests the Respondent to provide the reasons for not 

applying the CAF to the OPT Allowance, and the Tribunal to review whether these 

reasons constitute a lawful exercise of the Agency’s discretionary powers.  

Respondent’s contentions 

22. The Respondent contends that the Applicant’s request that the CAF be 

applied to the OPT Allowance was fully satisfied, as the Applicant was paid the 

corresponding amount in the November 2019 payroll. The Respondent claims that 

the application has been rendered moot. 

23. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 
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Considerations 

Merits 

24. In El-Arqan 2019-UNAT-911, paragraph 27, the UNAT “require[d] the 

Commissioner-General to proffer reasons for his exercise of discretion not to apply 

the CAF to the OPT Allowance”. The UNAT remanded the case so that this 

Tribunal “may review the Commissioner-General’s reasons for his decision not to 

apply the CAF to the OPT Allowance and determine whether his decision 

constitutes a lawful exercise of his discretion” (paragraph 28). 

25. The Respondent maintains that the Applicant’s request that the Agency apply 

the CAF to his OPT Allowance was fully satisfied, as the Applicant was paid the 

corresponding amount in the November 2019 payroll. The Applicant does not 

contest that he received the payment nor the amount he received in that respect. 

Furthermore, it is undisputed that the Agency stopped applying the CAF to the OPT 

Allowance as of 1 January 2018 for all staff members. 

26. As the Applicant has been paid the amount owed to him resulting from the 

non-application of the CAF to his OPT Allowance, the Agency fully satisfied the 

Applicant’s claim as presented in his initial application.  

27. It is worthwhile, at this stage, to refer to the UNAT’s jurisprudence on the 

concept of mootness. In Kallon 2017-UNAT-742, the UNAT held as follows:  

44. A judicial decision will be moot if any remedy issued would 
have no concrete effect because it would be purely academic or 
events subsequent to joining issue have deprived the proposed 
resolution of the dispute of practical significance; thus placing 
the matter beyond the law, there no longer being an actual 
controversy between the parties or the possibility of any ruling 
having an actual, real effect. The mootness doctrine is a logical 
corollary to the court’s refusal to entertain suits for advisory or 
speculative opinions. Just as a person may not bring a case about 
an already resolved controversy (res judicata) so too he should 
not be able to continue a case when the controversy is resolved 
during its pendency. The doctrine accordingly recognizes that 
when a matter is resolved before judgment, judicial economy 
dictates that the courts abjure decision. 
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45. Since a finding of mootness results in the drastic action of 
dismissal of the case, the doctrine should be applied with 
caution. The defendant or respondent may seek to “moot out” a 
case against him, as in this case, by temporarily or expediently 
discontinuing or formalistically reversing the practice or 
conduct alleged to be illegal. And a court should be astute to 
reject a claim of mootness in order to ensure effective judicial 
review, where it is warranted, particularly if the challenged 
conduct has continuing collateral consequences. It is of valid 
judicial concern in the determination of mootness that injurious 
consequences may continue to flow from wrongful, unfair or 
unreasonable conduct. […] 

 
28. It is clear from the aforementioned jurisprudence that a judicial decision 

would be moot when there is no longer an actual controversy between the parties. 

In the same vein, in Crotty 2017-UNAT-763, paragraph 16, the UNAT held that the 

purpose behind the establishment of the two-tier system of administration of justice 

was to adjudicate existing disputes and not to interpret the law when there is no live 

dispute between the parties. 

29. In the present case, the Applicant’s initial claim has been fully satisfied by 

the Agency, and the Tribunal considers that there is no longer an actual and live 

controversy between the parties. The Applicant’s insistence on obtaining the 

Agency’s reasons for not applying the CAF to the OPT Allowance and his request 

for the Tribunal to review whether these reasons constitute a lawful exercise of the 

Agency’s discretionary powers turn the matter into an academic exercise with no 

relevant impact on the Applicant’s rights. Furthermore, as the Agency stopped 

applying the CAF to the OPT Allowance as of 1 January 2018 for all staff members, 

in the present case, the mootness of the application does not prejudice the Applicant, 

as it would not cause continuing injurious consequences to the Applicant. 

30. Therefore, the application is moot and must be dismissed.  
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Conclusion 

31. In view of the foregoing, the Tribunal DECIDES: 

The application is dismissed in its entirety.  

 

Judge Thomas Laker 

Dated this 23rd day of December 2019 

 

Entered in the Register on this 23rd day of December 2019 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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