
Page 1 of 9 

 

 UNRWA DISPUTE TRIBUNAL 

Case No.: UNRWA/DT/HQA/2018/203 

Judgment No.: UNRWA/DT/2020/020 

Date: 15 April 2020 

Original: English 

 

Before: Judge Jean-François Cousin 

Registry: Amman 

Registrar: Laurie McNabb 

 

 ELAYYAN  

 v.  

 

COMMISSIONER-GENERAL OF THE 

UNITED NATIONS RELIEF AND WORKS 

AGENCY FOR PALESTINE REFUGEES 

IN THE NEAR EAST  

   

 JUDGMENT  

Counsel for Applicant: 

Self-represented 

Counsel for Respondent: 

Rachel Evers (DLA)



 Case No. UNRWA/DT/HQA/2018/203 

 Judgment No. UNRWA/DT/2020/020 

 

Page 2 of 9 

Introduction 

1. This is an application by Mohammad Tawfiq Elayyan (“Applicant”) against 

the decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (“Respondent”), to impose on him the 

disciplinary measures of a written censure and a suspension without pay for two 

weeks. 

Facts 

2. Effective 1 February 2013, the Applicant was employed by the Agency on a 

fixed-term appointment, Grade 2, Step 1, as Guard “A” at UNRWA Headquarters, 

Amman (“HQA”). At the time material to the events in the present application, the 

Applicant was employed as Guard, Grade 2, Step 6, at HQA. 

3. On 20 March 2017, the Director of Security and Risk Management informed 

the Department of Internal Oversight Services that the Applicant had physically 

assaulted a cleaner (“Victim”). 

4. On 23 March 2017, an investigation into the reported allegation was 

commenced. The Applicant was interviewed on 4 May 2017. 

5. On 31 May 2017, the investigation was concluded, followed by the Report of 

Investigation. It was determined that there was sufficient evidence that the 

Applicant had physically assaulted the Victim. 

6. On 10 September 2017, the Director of Human Resources (“DHR”) issued 

the Applicant a due process letter, informing him of the findings of the investigation 

and inviting him to respond to the allegations. 

7. On 24 October 2017, the Applicant responded to the due process letter. 

8. By letter dated 6 June 2018, the DHR imposed on the Applicant the 

disciplinary measures of a written censure and a suspension without pay for two 

weeks. The Applicant was notified of the said decision on 28 June 2018. 
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9. On 23 August 2018, the Applicant submitted a request for decision review. 

10. On 19 November 2018, the present application was filed with the UNRWA 

Dispute Tribunal (“Tribunal”). The application was transmitted to the Respondent 

on 25 November 2018. 

11. On 11 December 2018, the Respondent filed his reply. The reply was 

transmitted to the Applicant 12 December 2018. 

12. On 23 December 2018, the Respondent filed a motion for an extension of 

time to translate his reply. The motion was transmitted to the Applicant on the same 

day.  

13. By Order No. 003 (UNRWA/DT/2019) dated 3 January 2019, the Tribunal 

granted the Respondent’s motion for an extension of time to translate his reply. 

14. On 11 March 2019, the Respondent submitted the Arabic translation of his 

reply. The Arabic translation of the Respondent’s reply was transmitted to the 

Applicant on the same day.  

Applicant’s contentions 

15. The Applicant contends: 

i) The disciplinary measures imposed on him are illegal and unlawful; 

ii) The Agency violated his due process rights; 

iii) The disciplinary process took an excessively long time; 

iv) The sanction was not proportionate to the alleged offence; and 

v) The impugned decision caused him financial loss and moral damages.   

16. The Applicant requests: 

i) The rescission of the disciplinary measures;  
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ii) The expungement of the impugned decision from his Official Status 

File; and 

iii) Compensation for the financial and moral damages he sustained. 

Respondent’s contentions 

17. The Respondent contends: 

i) The contested decision was properly effected; 

ii) The Applicant’s due process rights were observed;  

iii) The facts upon which the disciplinary measures were based were 

established and constituted misconduct; 

iv) The disciplinary measures imposed were proportionate to the severity 

of the misconduct committed by the Applicant; 

v) The DHR acknowledged the delay in the disciplinary process and 

considered it as a mitigating factor in the determination of the imposed 

disciplinary measures; 

vi) The Applicant has failed to provide any evidence that the impugned 

decision was arbitrary or capricious, was motivated by prejudice or other 

extraneous factors, or was flawed by procedural irregularity or error of law; 

and 

vii) The relief sought by the Applicant has no legal basis. 

18. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

19. The Applicant contests the decision to impose on him the disciplinary 

measures of a written censure and a suspension without pay for two weeks. 
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20. With respect to the standard of review in disciplinary cases, the United 

Nations Appeals Tribunal (“UNAT”) held in Negussie 2016-UNAT-700, paragraph 

18, as follows:  

Judicial review of a disciplinary case requires the UNDT to 

consider the evidence adduced and the procedures utilized 

during the course of the investigation by the Administration. In 

this context, the UNDT is “to examine whether the facts on 

which the sanction is based have been established, whether the 

established facts qualify as misconduct [under the Staff 

Regulations and Rules], and whether the sanction is 

proportionate to the offence”. And, of course, “the 

Administration bears the burden of establishing that the alleged 

misconduct for which a disciplinary measure has been taken 

against a staff member occurred”. “[W]hen termination is a 

possible outcome, misconduct must be established by clear and 

convincing evidence”, which “means that the truth of the facts 

asserted is highly probable”. 

21. Therefore, given that this is not a termination case, the Tribunal must first 

ascertain whether the facts on which the sanction is based have been established on 

a preponderance of evidence before determining whether the established facts 

qualify as misconduct, and whether the sanction is proportionate to the offence. 

Establishment of facts 

22. At the outset, the Applicant claims that the Agency bears the burden of 

establishing the facts, and he does not seriously contest the establishment of facts. 

In accordance with the aforementioned jurisprudence, the Tribunal agrees with the 

Applicant that the Agency bears the burden of establishing the facts; however, it is 

in the Applicant’s own interest to defend himself and to refute the allegations 

against him with specific contentions.  

23. In the present case, it is not contested that, on 2 March 2017, an incident 

occurred in the Guards’ Room, at the main gate of HQA. The Victim was found 

convulsing on the floor, and he alleged that the Applicant had physically assaulted 

him. The Report of Investigation determined that the Victim had grabbed the 

Applicant’s shirt in a joking way, and in response, the Applicant then assaulted the 

Victim by punching him in the stomach. As a result of the Applicant’s punch, the 

Victim fell on the floor and started convulsing. This description of the facts was 
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affirmed by the statements of witnesses in the Report of Investigation. Specifically, 

two witnesses stated that the Applicant had told them that he either hit or punched 

the Victim. Four witnesses confirmed that the Victim was lying on the floor and 

convulsing, and that the Applicant was inside the Guards’ Room when the Victim 

fell down. Furthermore, and as noted above, the Applicant failed to provide any 

explanation or material facts that would render the allegations doubtful.  

24. In view of the foregoing, given the fact that the present case is not a criminal 

case and the Applicant’s liberty is not at stake (Molari 2011-UNAT-164, paragraph 

30), and in light of the UNAT’s jurisprudence on the standard of proof and the 

above considerations, the Tribunal holds that it is reasonably established that the 

Applicant had physically assaulted the Victim in the Guards’ Room on 2 March 

2017. Consequently, the Tribunal concludes that the facts on which the impugned 

disciplinary measures were based are established.   

Misconduct 

25. The Tribunal now needs to consider whether the established facts qualify as 

misconduct. The following provides the Agency’s regulatory framework applicable 

in this case.  

26. Area Staff Regulations provide:  

Regulation 1.1 

Staff members, by accepting appointment, pledge themselves to 

discharge their functions with the interests of the Agency only 

in view. 

Regulation 1.4 

Staff members shall conduct themselves at all times in a manner 

befitting their status as employees of the Agency. They shall not 

engage in any activity that is incompatible with the proper 

discharge of their duties with the Agency. […] 
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Regulation 10.2 

The Commissioner-General may impose disciplinary measures 

on staff members who engaged in misconduct. 

27. General Staff Circular No. 01/2013 on Prohibition of Violence, in relevant 

parts, provides as follows:  

1. The Agency is committed to ensuring all UNRWA staff and 

other personnel work in and promote an environment free from 

violence. The Agency is committed to a ‘zero tolerance’ 

approach to behaviour that is contrary to this General Staff 

Circular, which means that any allegations or complaints will 

be dealt with promptly in accordance with the Agency’s 

regulatory framework, including its Staff Regulations, Rules, 

Personnel Directives and associated administrative issuances. 

2. All forms of violence, including against children, by 

UNRWA staff and other personnel in the course of their duties 

and/or in UNRWA installations are strictly prohibited at all 

times and under all conditions and circumstances, and as such 

are considered misconduct. UNRWA staff and other personnel 

proven to have been involved in committing, aiding or 

concealing acts of violence will be liable to disciplinary 

measures, depending on the severity of the acts, as stipulated in 

the Agency’s Staff Regulations, Rules, Personnel Directives 

and associated administrative issuances. 

28. In view of the foregoing provisions of the Agency’s applicable regulatory 

framework, the Tribunal holds that the Applicant’s action was in clear violation of 

the above-quoted provisions and that he did not conduct himself in a manner 

befitting his status as an employee of the Agency. Thus, the Tribunal has no doubt 

that such a violent act by a Guard, who holds a position of trust in the Agency, 

constitutes misconduct. 

Proportionality 

29. Having qualified the Applicant’s actions as misconduct, the Tribunal, as a 

third step, has to review whether the disciplinary measures imposed on him were 

proportionate to the offence.  

30. In this regard, it has to be recalled that, pursuant to Area Staff Rule 110.1, 

paragraph 4, the decision to impose a disciplinary measure is within “the 
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discretionary authority of the Commissioner-General”. In addition, as it has been 

held by the UNAT in Mousa 2014-UNAT-431, paragraph 30, the Tribunal’s review 

of the proportionality of a disciplinary sanction is limited to cases in which such 

sanction appears to be “absurd, arbitrary or tainted by extraneous reasons or bias”. 

31. In the case at bar, the Applicant’s position as a Guard is of high importance 

in terms of proportionality of the imposed disciplinary measures. The Applicant is 

required to uphold the aim of ensuring and improving staff members’ safety and 

security, and, as such, his conduct is even more serious as he holds a position of 

trust. Furthermore, the Agency is committed to ensuring that all UNRWA staff and 

other personnel work in and promote an environment free from violence. Within 

the framework of this “zero-tolerance” approach of the Agency towards violence, 

as a Guard, the Applicant has a duty to be a role model and to act in line with the 

standards of conduct expected of an UNRWA staff member.  

32. The Tribunal would also like to recall that the imposed disciplinary measures 

of a written censure and a suspension without pay for two weeks are not the most 

severe measures that the Agency can impose on a staff member. In the present case, 

the disciplinary measures imposed on the Applicant appear neither to be absurd nor 

arbitrary; nor is there any evidence that the measures taken were tainted by 

extraneous reasons or bias. Therefore, the Tribunal holds that the disciplinary 

measures imposed on the Applicant were proportionate to the nature and gravity of 

the misconduct. 

Due process 

33. The Applicant claims that the completion of the disciplinary process was 

excessively delayed. The Tribunal notes that, despite the fact that the incident 

occurred on 2 March 2017, the Applicant was only notified of the imposed 

disciplinary measures on 28 June 2018. Indeed, the DHR recognised the delay in 

concluding the disciplinary process and considered it as a mitigating factor in the 

imposition of the disciplinary measures. In any case, the Tribunal recalls that, given 

the Tribunal’s above determination with respect to the lawfulness of the imposed 

disciplinary measures, the delay was without any consequence to the Applicant’s 

due process rights and it did not result in any harm to the Applicant (Jaber et al. 



 Case No. UNRWA/DT/HQA/2018/203 

 Judgment No. UNRWA/DT/2020/020 

 

Page 9 of 9 

2016-UNAT-634, paragraphs 28-32; Gnassou 2018-UNAT-865, paragraphs 23-

27). Therefore, this contention of the Applicant is dismissed.  

34. Consequently, having determined that (1) the facts on which the disciplinary 

measures, i.e., a written censure and a suspension without pay for two weeks, were 

based have been reasonably established; (2) the facts legally support the conclusion 

of misconduct; (3) the disciplinary measures were proportionate to the offence; and 

(4) the Respondent’s discretionary authority was not tainted by evidence of 

procedural irregularity, prejudice or other extraneous factors, or error of law, the 

Tribunal finds that the present application must be dismissed.  

Conclusion 

35. In view of the foregoing, the Tribunal DECIDES: 

The application is dismissed. 

Judge Jean-François Cousin 

Dated this 15th day of April 2020 

Entered in the Register on this 15th day of April 2020 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 


