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Introduction 

1. Two applications have been filed by Issa Kutkut (“Applicant”) against the 

decisions of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (“Respondent”), to request him to return 

to duty as Sanitation Labourer and, later, to terminate his services on medical 

grounds. 

Facts 

2. Effective 1 April 2012, the Applicant was employed by the Agency on a 

fixed-term appointment, Grade 1, Step 1, as Sanitation Labourer at Amman New 

Camp, Jordan Field Office (“JFO”). 

3. On 22 February 2018, the Applicant injured his back during service while 

lifting a heavy bag. 

4. On 4 June 2018, the Human Resources Services Officer, JFO (“HRSO/J”) 

requested that a medical board be convened to evaluate the Applicant’s fitness for 

continued service with the Agency. On 10 July 2018, the first Medical Board 

(“First MB”) was constituted.  

5. On 20 December 2018, the First MB concluded that the Applicant was fit 

for continued service with the Agency but recommended that the Applicant’s 

condition be re-evaluated in one year.   

6. On 2 January 2019, the Chief, Field Health Programme (“C/FHP”) 

concurred with the First MB’s conclusion, and, on 3 January 2019, the Applicant 

was requested to return to duty. 

7. On 21 January 2019, the Director of UNRWA Operations, Jordan 

(“DUO/J”) received the Applicant’s request for review of the decision requesting 

him to return to duty. 
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8. On 26 February 2019, the Applicant filed his first application with the 

UNRWA Dispute Tribunal (“Tribunal”) contesting the decision requesting him to 

return to duty. This application was registered as Case No. 

UNRWA/DT/JFO/2019/015 (“Case No. 2019/015”) and was transmitted to the 

Respondent on 27 February 2019.  

9. On 29 March 2019, the Respondent filed a motion for an extension of time 

to file his reply in Case No. 2019/015 (“Reply No. 1”). This was transmitted to the 

Applicant on 31 March 2019.  

10. By Order No. 077 (UNRWA/DT/2019) dated 10 April 2019, the Tribunal 

granted the Respondent’s motion for an extension of time to file his Reply No. 1. 

11. On 12 April 2019, the Respondent filed his Reply No. 1. This was 

transmitted to the Applicant on 14 April 2019.  

12. On 16 April 2019, the Applicant filed a motion requesting leave of the 

Tribunal to submit medical reports. The Applicant’s motion was transmitted to the 

Respondent on 17 April 2019. 

13. On 19 April 2019, the Respondent filed a motion for an extension of time to 

translate his Reply No. 1. The Respondent’s motion was transmitted to the 

Applicant on 21 April 2019.  

14. By Order No. 094 (UNRWA/DT/2019) dated 1 May 2019 (“Order No. 

094”), the Tribunal granted both the Applicant’s request to submit medical reports 

and the Respondent’s motion for an extension of time to translate his Reply No. 1. 

However, despite the Tribunal’s leave, the Applicant did not make any 

submission following Order No. 094. 

15. By Inter-Office Memorandum dated 16 May 2019, the Deputy Chief, Field 

Health Programme (“DC/FHP”) requested that a medical board be convened on 

29 May 2019 to evaluate the Applicant’s fitness for continued service with the 

Agency. 
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16. On 25 July 2019, the Respondent filed a motion for a further extension of 

time to translate his Reply No. 1. The motion was transmitted to the Applicant on 

the same day. 

17. On 29 July 2019, the Applicant submitted a motion for expedited 

consideration. The Applicant’s motion was transmitted to the Respondent on 30 

July 2019. 

18. By Order 157 (UNRWA/DT/2019) dated 6 August 2019, the Tribunal 

denied the Applicant’s motion for expedited consideration and granted the 

Respondent’s motion for a further extension of time to translate his Reply No. 1.  

19. On 5 September 2019, the Respondent filed the Arabic translation of his 

Reply No. 1. The translation was transmitted to the Applicant on same day.  

20. On 13 October 2019, the second Medical Board (“Second MB”) concluded 

that the Applicant was unfit in his current or any other post for continued service 

with the Agency. On 23 October 2019, the C/FHP concurred with the Second 

MB’s conclusion. 

21. By letter dated 24 October 2019, the HRSO/J informed the Applicant of the 

decision to terminate his services on medical grounds effective close of business 

on 24 October 2019.  

22. On 29 October 2019, the Agency received the Applicant’s request for 

review of the decision to terminate his services on medical grounds. 

23. On 11 December 2019, the Applicant filed a second application with the 

Tribunal. This second application was registered under Case No. 

UNRWA/DT/2019/102 (“Case No. 2019/102”) and was transmitted to the 

Respondent on 12 December 2019.  

24. On 12 January 2020, the Applicant filed a motion for leave to submit 

supplementary evidence in Case No. 2019/102. The motion was transmitted to the 

Respondent on 13 January 2020.  
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25. On 13 January 2020, the Respondent filed a motion for leave to participate 

in the proceedings and an extension of time to file his reply in Case No. 2019/102 

(“Reply No. 2”). The motion was transmitted to the Applicant on the same day.  

26. By Order No. 006 (UNRWA/DT/2020) dated 23 January 2020, the Tribunal 

consolidated the two applications, granted the Applicant’s motion for leave to 

submit supplementary evidence, and granted the Respondent’s motion for leave to 

participate in the proceedings and an extension of time to file his Reply No. 2. 

27. On 25 January 2020, the Applicant filed his supplementary evidence. The 

Applicant’s submission was transmitted to the Respondent 2 February 2020.  

28. On 17 February 2020, the Respondent filed his Reply No. 2. This was 

transmitted to the Applicant on 18 February 2020.  

29. On 2 March 2020, the Respondent filed a motion for an extension of time to 

translate his Reply No. 2. The motion was transmitted to the Applicant on 3 

March 2020.  

30. By Order No. 035 (UNRWA/DT/2020) dated 15 March 2020, the Tribunal 

granted the Respondent’s request for an extension of time to translate his Reply 

No. 2. 

31. On 8 May 2020, the Respondent submitted the Arabic translation of his 

Reply No. 2. The translation was transmitted to the Applicant on 10 May 2020.  

Applicant’s contentions 

32. The Applicant contends: 

i) He was advised by his doctors to change his job and to work in a 

position that would require less physical efforts; 

ii) He has experience as Guard and Messenger and his medical condition 

is good to exercise such activities; and 

iii) He needs a job to be able to financially support his family.  
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33. The Applicant requests to be reinstated in a position that would require less 

physical efforts.  

Respondent’s contentions 

34. The Respondent contends: 

i) Both the decision requesting the Applicant to return to his duties and 

the decision to terminate his services on medical grounds were properly 

effected following the conclusions of duly constituted medical boards; 

ii) The impugned decisions were not tainted by abuse of discretion, 

improper motive or any procedural or substantive irregularities; and 

iii) There is no basis for the Applicant’s claim to be granted another 

position within the Agency.  

35. The Respondent requests the Tribunal to dismiss the applications in their 

entireties. 

Considerations 

Case No. 2019/015 – Decision requesting the Applicant to return to duty 

36. On 22 February 2018, the Applicant injured his back during service while 

lifting a heavy bag. On 20 December 2018, the First MB concluded that the 

Applicant was fit for continued service with the Agency but recommended that 

the Applicant’s condition be re-evaluated in one year. On 2 January 2019, the 

C/FHP concurred with the First MB’s conclusion and, on 3 January 2019, the 

Applicant was requested to return to duty. 

37.  The Applicant contests the Agency’s decision requesting him to return to 

duty as Sanitation Labourer. Nevertheless, the Applicant did not provide any 

factual or legal contentions against this decision. The Applicant seems to expect 

the Agency to offer him another position that would require less physical efforts 

instead of requesting him to return to duty. However, the First MB’s conclusion is 
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clear and the Applicant was evidently found to be fit for continued service with 

the Agency. 

38. The Tribunal recalls that it is not competent to make medical findings or to 

put itself in the place of the medical expert in order to review medical findings. 

(Karseboom 2015-UNAT-601, para. 47; Likukela 2017-UNAT-737, para. 27). 

Accordingly, the Tribunal holds that it was within the Agency’s discretion to 

request the Applicant to return to duty following the First MB’s conclusion that he 

was fit for continued service with the Agency. Furthermore, it is not the function 

of the Tribunal to substitute its own decision for that of the Agency. As the United 

Nations Appeals Tribunal (“UNAT”) stated in Sanwidi 2010-UNAT-084, 

paragraph 40:  

When judging the validity of the Secretary-General’s exercise 

of discretion in administrative matters, the Dispute Tribunal 

determines if the decision is legal, rational, procedurally 

correct, and proportionate. The Tribunal can consider whether 

relevant matters have been ignored and irrelevant matters 

considered, and also examine whether the decision is absurd or 

perverse. But it is not the role of the Dispute Tribunal to 

consider the correctness of the choice made by the Secretary-

General amongst the various courses of action open to him. 

Nor is it the role of the Tribunal to substitute its own decision 

for that of the Secretary-General. 

39. It follows from the foregoing that the Applicant has failed to sustain the 

burden of proof required to establish that the decision requesting him to return to 

duty was exercised arbitrarily or capriciously, was motivated by prejudice or other 

extraneous factors or was flawed by procedural irregularity or error of 

law. Consequently, the application registered as Case No. 2019/015 must be 

dismissed. 

Case No. 2019/102 – Decision to terminate the Applicant’s services  

40. The Applicant also contests the Agency’s decision to terminate his services 

on medical grounds following the conclusion of the Second MB. It appears that 

the Applicant’s condition has aggravated as, on 16 May 2019, the DC/FHP 

requested that a medical board be convened to re-evaluate the Applicant’s fitness 
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for continued service with the Agency. On 13 October 2019, the Second MB 

concluded that the Applicant was unfit in his current or any other post for 

continued service with the Agency. On 23 October 2019, the C/FHP concurred 

with the Second MB’s conclusion and the Applicant was terminated on medical 

grounds on 24 October 2019.  

41. Again, the Applicant failed to provide any factual or legal contentions 

against this second contested decision. The Applicant only seems to expect the 

Agency to offer him another position that would require less physical efforts, such 

as a position of Guard or Messenger, instead of terminating him on medical 

grounds. 

42. The findings of the Second MB contain details on the Applicant’s medical 

history, his physical examinations and his general medical condition, various 

laboratory and radiological results, references to several additional medical 

consultations with specialists, the diagnosis and the prognosis of the Applicant’s 

condition as well as the overall analysis of his situation. Based on the above, the 

Second MB evidently found the Applicant to be unfit for continued service with 

the Agency as Sanitation Labourer or in any other post.  

43. The Tribunal reiterates that it is not competent to make medical findings or 

to put itself in the place of the medical expert in order to review medical findings. 

(Karseboom 2015-UNAT-601, para. 47; Likukela 2017-UNAT-737, para. 27). 

Accordingly, the Tribunal holds that the HRSO/J properly exercised his 

discretionary authority in deciding to terminate the Applicant’s services on 

medical grounds following the conclusion of the Second MB. The Tribunal 

further reiterates that it is not the function of the Tribunal to substitute its own 

decision for that of the Agency (Sanwidi 2010-UNAT-084, paragraph 40). 

44. It follows from the foregoing that the Applicant has also failed to sustain the 

burden of proof required to establish that the decision to terminate his services on 

medical grounds was exercised arbitrarily or capriciously, was motivated by 

prejudice or other extraneous factors or was flawed by procedural irregularity or 
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error of law. Consequently, the application registered as Case No. 2019/102 must 

also be dismissed.  
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Conclusion 

45. In view of the foregoing, the Tribunal DECIDES: 

The applications are hereby dismissed. 

 

Judge Jean-François Cousin 

Dated this 26
th

 day of July 2020 

Entered in the Register on this 26
th

 day of July 2020 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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