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Introduction 

1. This is an application by Sharif Khalil Mezyed (“Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (“Respondent”), to separate him from 

service for abandonment of post. 

Facts 

2. Effective 7 December 2009, the Applicant was employed by the Agency on 

a fixed-term appointment, Grade 9, Step 1, as Teacher, Science at the Education 

Department, Gaza Field Office (“GFO”). 

3. On 1 March 2011, the Agency granted the Applicant’s request for Special 

Leave Without Pay (“SLWOP”) for the period from 2 March to 1 June 2011 to 

undertake studies in Turkey. The Applicant resumed his duties at the end of his 

SLWOP. 

4. On 30 September 2012, the Applicant requested and was granted SLWOP 

for the period from 6 October 2012 to 5 October 2014 to undertake studies in 

Turkey. Later, on 26 October 2014, the Applicant again requested and was 

granted SLWOP for the period from 5 October 2014 to 4 October 2016 to 

continue his studies in Turkey. 

5. On 27 September 2016, the Applicant again requested to be granted 

SLWOP for one year, commencing on 6 October 2016.  

6. By letter dated 27 September 2016, the Officer-in-Charge, Human 

Resources Office, informed the Applicant that his request was denied, as he had 

exceeded the maximum one-year of SLWOP that is allowed under the Agency’s 

regulatory framework. 

7. The Applicant obtained a Ph.D. degree in Marine Chemistry from Dokuz 

Eylül University, Turkey, on 30 September 2016, and resumed his duties at the 

GFO on 16 October 2016.  
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8. On 20 February 2017, the Applicant requested and was granted SLWOP for 

the period from 4 March 2017 to 1 June 2017 to undertake research at Palestine 

University. The Applicant resumed his duties at the end of his SLWOP.  

9. On 21 February 2018, the Applicant requested and was granted SLWOP for 

the period from 22 August 2018 to 26 August 2019 to undertake a second Ph.D. in 

Analytical Biochemistry at Tallinn University, Estonia.  

10. On 7 August 2019, the Applicant requested an extension of his SLWOP for 

the period from 27 August 2019 to 26 August 2020 to continue his Ph.D. at 

Tallinn University. 

11. By letter dated 15 August 2019, the Acting Head, Field Human Resources 

Office (“AH/FHRO”) informed the Applicant that his request was denied, as he 

had exceeded the maximum one-year of SLWOP that is allowed under the 

Agency’s regulatory framework. The Applicant was informed that he needed to 

resume his duties on 27 August 2019. 

12. By email to the AH/FHRO dated 24 August 2019, the Applicant requested a 

review of the decision not to approve his request for an extension of his SLWOP. 

On 25 August 2019, the Applicant was informed that his request was denied as he 

had exceeded the maximum one-year of SLWOP that is allowed under the 

Agency’s regulatory framework and had already obtained a Ph.D. degree. 

13. On 27 August 2019, the Applicant failed to resume his duties. 

14. By email to the Deputy Director, UNRWA Operations, Gaza dated 27 

August 2019, the Applicant requested a review of the decision not to approve his 

request for an extension of his SLWOP and explained his reasons for not 

resuming his duties.  

15. By letter dated 2 September 2019, the AH/FHRO advised the Applicant 

that, by 15 September 2019, if he did not report to duty and submit a justification 

for his absence that was acceptable to the Agency, he might be separated from the 

Agency for reason of abandonment of post. He was also informed that the 

separation would take effect at 24:00 hours on 27 August 2019. 
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16. By email dated 3 September 2019, the Applicant provided his justifications 

for failure to report to duty.  

17. By email dated 5 September 2019, the AH/FHRO reiterated to the Applicant 

the information contained in the letter dated 2 September 2019. 

18. On 15 September 2019, the Applicant failed to resume his duties. 

19. By letter dated 29 September 2019, the Applicant was given notice of the 

Agency’s decision to separate him from service for abandonment of post. 

20. On 10 October 2019, the Applicant submitted his request for review of the 

Agency’s decision to separate him from service for abandonment of post.  

21. On 26 November 2019, the application was filed with the UNRWA Dispute 

Tribunal (“Tribunal”). It was transmitted to the Respondent on 28 November 

2019.  

22. On 20 December 2019, the Respondent filed a motion for an extension of 

time to file his reply. The motion was transmitted to the Applicant on 22 

December 2019. 

23. By Order No. 002 (UNRWA/DT/2020) dated 2 January 2020, the Tribunal 

granted the Respondent’s motion for an extension of time to file his reply. 

24. On 30 January 2020, the Respondent filed his reply. The reply was 

transmitted to the Applicant on 2 February 2020. 

Applicant’s contentions 

25. The Applicant contends:  

i) He informed the Agency about his second Ph.D. studies and that it 

would take him four years to complete it; 

ii) He was told that it would not be a problem to renew his SLWOP, as 

he was not occupying any particular post, but only a post of teacher; and 
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iii) By granting his request for SLWOP for the first year of his second 

Ph.D. studies, the Agency impliedly promised to keep extending his 

SLWOP until the end of his second Ph.D. studies. 

26. The Applicant requests the rescission of the impugned decision. 

Respondent’s contentions 

27. The Respondent contends: 

i) The Applicant’s separation for abandonment of post was properly 

effected; SLWOP may be authorised in exceptional cases and in the interest 

of the Agency;  

ii) In accordance with Area Staff Rule 109.4, the Applicant’s absence 

was voluntary; it was more than three consecutive days; it was unauthorised; 

the Applicant was informed that he might be separated for abandonment of 

post; and he failed to report to duty; 

iii) The Applicant’s explanations for not reporting to duty were 

unsatisfactory;  

iv) It was unreasonable for the Applicant to expect to be absent from duty 

for three additional years with some limited resumptions of his duties during 

this period of three years;  

v) The Applicant failed to provide any evidence with respect to his 

allegation that he was promised to be granted an extension of his SLWOP; 

and  

vi) The relief sought by the Applicant has no legal basis.   

28. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 
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Considerations 

29. The Applicant contests the Agency’s decision to separate him for 

abandonment of post. The impugned decision to separate the Applicant was taken 

as a result of his failure to report to duty following the end of his SLWOP on 27 

August 2019. 

30. Area Staff Regulation 5.2 provides: 

Special leave may be authorised by the Commissioner-General 

in exceptional cases. 

31. Area Staff Rule 105.2 on special leave, in relevant parts, provides: 

1. Special leave with full or partial pay or without pay may be 

granted in the interests of the Agency in cases of extended 

illness, or for other exceptional reasons, for such period as the 

Commissioner-General may prescribe.  

2. All special leave must be authorized by the Commissioner-

General. 

32. Area Personnel Directive No. A/5/Rev.7/Part II on special leave, in 

pertinent parts, stipulates: 

1.4 Special leave may be approved for the following reasons: 

[…] 

1.4.4. Study Leave. Study Leave may be approved with or 

without pay for up to twelve months subject to the provisions 

of Personnel Directive A/17, provided that the staff member 

shows written evidence of having received a scholarship or 

permission to study at an advanced level, a course of a defined 

duration. The staff member must also give written assurance 

that he/she will return to duty on completion of the course. 

Periods in excess of twelve months may be authorized 

exceptionally upon certification by the Field Director or 

Director of Human Resources after consultation with the 

concerned Head of Department at Headquarters that it is in the 

Agency’s interests to do so. 

1.4.10. Work With Other Organisations. 

[…] 
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 (D) The period of release under the provisions of this 

Directive is limited to a maximum of one year. A second year 

of Special Leave Without Pay (SLWOP) if requested by the 

staff member may be considered by the Agency. There is no 

right to SLWOP, and where SLWOP is granted for an initial 

year, there is no automatic entitlement to an extension of 

SLWOP for a second year. While the Agency will 

accommodate staff members request to the extent possible, the 

approval or decline of such SLWOP must be made with the 

interest of the Agency in mind. Where staff members occupy 

posts for which replacements cannot be found, or if there are 

other consequences which will adversely affect the Agency’s 

service delivery to its beneficiaries, SLWOP will not be 

approved. Justification for an adverse decision must be 

provided to the staff member in writing with a justification 

(emphasis in original). 

33. Area Staff Rule 109.4 on abandonment of post specifies: 

1. Where a staff member voluntarily absents himself/herself 

from duty and such absence neither has been authorised nor is 

subsequently authorised in accordance with these rules, then 

such staff member may be separated from Agency service by 

reason of abandonment of post as provided hereunder. 

2. Where a staff member has absented himself/herself in the 

manner described in paragraph 1 above for three or more 

consecutive working days, the Commissioner-General may 

send to such staff member a letter informing him/her that 

unless, by a specified date (determined at the Commissioner-

General’s discretion), he/she reports for duty or submits a 

written explanation of his/her absence which is acceptable to 

the Commissioner-General, he/she shall be deemed to have 

been separated from Agency service by reason of 

abandonment of post under the provisions of this rule. 

3. In accordance with the provisions of paragraph 2 above, a 

staff member who fails to report for duty or to submit an 

acceptable written explanation by the date specified in the 

letter, shall, unless for exceptional reasons the Commissioner-

General decides otherwise, be separated from Agency service 

under this rule, with effect from 2400 hours (local time) on the 

day immediately preceding the first day of his/her 

unauthorised absence. 

34. In a recent case of termination for abandonment of post, the United Nations 

Appeals Tribunal (“UNAT”) held in El Shaer 2019-UNAT-942, as follows with 

respect to the application of the aforementioned Area Staff Rule 109.4:  
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29. Area Staff Rule 109.4 is an exceptional deeming provision 

that allows the Agency to deem a staff member separated from 

service by reason of abandonment of post in certain 

circumstances. It applies only where five conditions precedent 

have been met, namely: i) the staff member has voluntarily 

absented himself from duty; ii) the absence from duty was for 

three or more consecutive working days; iii) the absence was 

unauthorized; iv) the Commissioner-General sent the staff 

member a letter informing him that if he did not report for duty 

or provide a written explanation for his absence within a 

specified time he shall be deemed to have been separated from 

service; and v) the staff member thereafter failed to report for 

duty or provide a written explanation within the specified time. 

Should any of these conditions precedent be absent the 

provision will not apply. 

30. The possibly harsh consequences of Area Staff Rule 109.4 

are ameliorated by paragraph 27 of Area Personnel Directive 

A/9 which permits a staff member deemed separated from 

service in terms of Area Staff Rule 109.4 to be reinstated if he 

reports for duty and provides a satisfactory explanation for his 

absence. Area Staff Rule 109.4 is nonetheless draconian in that 

it allows for separation from service on the grounds of absence 

without the Agency being required to determine the validity or 

reasonableness of the reason for absence. The rule is a sensible 

and rational one, as it provides an expedient mechanism to 

deal with staff members who have absconded or deserted 

posts. It will apply most often when the whereabouts of the 

absent staff member are unknown. The exceptional and 

draconian nature of the rule, however, requires that it be 

construed restrictively and purposively and applied strictly in 

accordance with the stipulated conditions precedent. 

35. In the present case, the Tribunal notes that the Applicant voluntarily 

absented himself from duty; the absence from duty was for more than three 

consecutive working days; the absence was unauthorised; and the Applicant was 

provided with a letter on 2 September 2019, informing him about the eventual 

consequences of his failure to report to duty in accordance with paragraph 2 of 

Area Staff Rule 109.4. Therefore, the Tribunal concludes that the first four 

cumulative conditions of Area Staff Rule 109.4 are fulfilled in the present case. 

Regarding the fifth condition, it is undisputed that the Applicant failed to report to 

duty; yet, he provided a written explanation for his absence. The Agency deemed 

that the Applicant’s explanations were not “acceptable” justifications for his 

absences from duty.  
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36. The UNAT has consistently held that it is not the function of the Tribunal to 

substitute its own decision for that of the Agency. As it stated in Sanwidi 2010-

UNAT-084, paragraph 40:  

When judging the validity of the Secretary-General’s exercise 

of discretion in administrative matters, the Dispute Tribunal 

determines if the decision is legal, rational, procedurally 

correct, and proportionate. The Tribunal can consider whether 

relevant matters have been ignored and irrelevant matters 

considered, and also examine whether the decision is absurd or 

perverse. But it is not the role of the Dispute Tribunal to 

consider the correctness of the choice made by the Secretary-

General amongst the various courses of action open to him. 

Nor is it the role of the Tribunal to substitute its own decision 

for that of the Secretary-General. 

37. Accordingly, the Tribunal will examine whether the Agency’s decision not 

to accept the Applicant’s justifications for his absences from duty was a lawful 

exercise of the Agency’s discretionary authority.  

38. The Applicant firstly contends that, when he was granted his latest SLWOP 

for his Ph.D. studies at Tallinn University, the Agency was entirely cognisant of 

the fact that his studies would take more than one year. Accordingly, the 

Applicant alleges that, by granting his request for SLWOP for the first year of his 

second Ph.D. studies, the Agency impliedly promised him to keep extending his 

SLWOP until the end of his second Ph.D. studies. The Tribunal agrees with the 

Respondent that this was an unreasonable expectation on the part of the 

Applicant, as, it was the Applicant who, in fact, was entirely cognisant of the 

Agency’s provisions on SLWOP and its exceptional nature, throughout his 

experience being on SLWOP for several times. Consequently, this contention of 

the Applicant is without merit.  

39. The Applicant further claims that he was promised by the Agency that the 

extension of his SLWOP would not be a problem. In the Tribunal’s view, the 

Applicant’s contention might be credible. Nevertheless, the Tribunal recalls that 

not only has this promise never been confirmed in writing by the Agency, but 

there is also no evidence in the record establishing that the Applicant’s SLWOP 

would be continuously extended for several years. The Tribunal further recalls 
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that the jurisprudence requires such promises to be in writing (Igbinedion 2014-

UNAT-411, para. 26; Muwambi 2017-UNAT-780, para. 25).   

40.  The Applicant also asserts that the decision not to accept his justifications 

and therefore to terminate him for abandonment of post was not taken in the 

interest of the Agency as it would make no difference to the Agency to keep him 

as Science Teacher at the GFO. The Tribunal cannot accept such an assertion. The 

Agency was extensively sympathetic with the Applicant and his commitment to 

his personal development, as it exceptionally allowed him to be on SLWOP for 

several years to complete his first Ph.D. at Dokuz Eylül University in Turkey. It is 

clear that the Applicant’s second Ph.D. in Analytical Biochemistry that he is 

pursuing at Tallinn University is a qualification that sits beyond the qualifications 

required for his post. Accordingly, the eventual extension of the Applicant’s 

SLWOP would be clearly in the sole interest of the Applicant. Therefore, the 

contention of the Applicant in this regard is also without merit.  

41. Lastly, it is clear from the case record that the Applicant was expecting the 

Agency to keep extending his SLWOP for three additional years, with the 

exception of a few months during which he would report to duty. As noted above, 

the Tribunal entirely agrees with the Respondent that this was an unreasonable 

expectation on the part of the Applicant. Therefore, it is clear that the Applicant 

made the choice to pursue his Ph.D. studies at Talinn University and that he 

wilfully decided to abandon his post. 

42. It follows from the foregoing that the Applicant has failed to sustain the 

burden of proof required to establish that the Agency’s decision not to accept his 

justifications for his absences from duty and therefore to terminate him for 

abandonment of post was exercised arbitrarily or capriciously, was motivated by 

prejudice or other extraneous factors or was flawed by procedural irregularity or 

error of law. Consequently, the fifth condition of Area Staff Rule 109.4 was also 

fulfilled in the present case.  

43. Thus, despite the draconian nature of Area Staff Rule 109.4, in the present 

case, the Tribunal is convinced that the Applicant deliberately decided to desert 

his post in his sole interest to further pursue his personal development with a 
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second Ph.D. degree. In that sense, there is a rational connection between the 

purpose of Area Staff Rule 109.4 and the reasons for the impugned decision, with 

the result that the decision was in conformity with the Agency’s regulatory 

framework and was not absurd, arbitrary or tainted by extraneous reasons or bias. 

Therefore, the application must be dismissed.  

Conclusion 

44. In view of the foregoing, the Tribunal DECIDES: 

The application is dismissed.  

Judge Jean-François Cousin 

Dated this 8
th

 day of September 2020 

Entered in the Register on this 8
th

 day of September 2020 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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