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Introduction 

1. This is an application by Hassan El Arqan (“Applicant”) against the decision 

of the United Nations Relief and Works Agency for Palestine Refugees in the Near 

East, also known as UNRWA (“Respondent”), to impose on him the disciplinary 

measure of a suspension without pay for one month. 

Facts 

2. Effective 12 January 1997, the Applicant was employed by the Agency on a 

fixed-term appointment as Typist at the Gaza Field Office. At the time material to 

the present application, the Applicant was employed as Assistant Personnel Officer, 

Grade 14, Headquarters, Gaza.  

3. On 6 December 2018, the Applicant, as the Chairperson of the Area Staff 

Union (“ASU”), sent an email to the Agency’s senior management, including the 

Commissioner-General, Deputy Commissioner-General and Chief of Staff, 

expressing homophobic views. 

4. On 10 December 2018, the Applicant attended the ASU meeting via Skype 

and repeated the same statements. The Chief of Staff, who was present in the 

meeting, reported the Applicant’s conduct to the Director of Human Resources 

(“DHR”). 

5. On 11 December 2018, the Applicant sent another email to all persons 

addressed in his 6 December 2018 email requesting to “withdraw” his email dated 

6 December 2018. 

6. By letter dated 17 December 2018, the DHR provided the Applicant with a 

due process letter inviting him to respond to the allegations of misconduct based on 

his statements. 

7. By an email dated 30 December 2018, the Applicant provided his response to 

the due process letter. 
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8. On 3 February 2019, the DHR imposed on the Applicant the disciplinary 

measure of a suspension without pay for one month. 

9. On 4 April 2019, the Applicant submitted a request for decision review. 

10. On 30 May 2019, the present application was filed with the UNRWA Dispute 

Tribunal (“Tribunal”). The application was transmitted to the Respondent on 2 June 

2019. 

11. On 3 July 2019, the Respondent filed a motion for leave to participate in the 

proceedings and for an extension of time to file his reply. The motion was 

transmitted to the Applicant on 4 July 2019. 

12. By Order No. 139 (UNRWA/DT/2019) dated 15 July 2019, the Tribunal 

granted the Respondent’s motion for leave to participate in the proceedings and for 

an extension of time to file his reply.  

13. On 30 August 2019, the Respondent filed a motion for a further extension of 

time to file his reply. The motion was transmitted to the Applicant on 1 September 

2019.  

14. By Order No. 182 (UNRWA/DT/2019) dated 11 September 2019, the 

Tribunal granted the Respondent’s motion for a further extension of time to file his 

reply.  

15. On 11 October 2019, the Respondent filed his reply. The Reply was 

transmitted to the Applicant on 14 October 2019. 

16. On 25 October 2019, the Respondent filed a motion for an extension of time 

to translate his reply. The motion was transmitted to the Applicant on 27 October 

2019. 

17. By Order No. 217 (UNRWA/DT/2019) dated 6 November 2019, the Tribunal 

granted the Respondent’s motion for an extension of time to translate his reply. 
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18. On 31 December 2019, the Respondent submitted the Arabic translation of 

his reply. The Arabic translation of the reply was transmitted to the Applicant on 

the same day.  

Applicant’s contentions 

19. The Applicant contends: 

i) He apologised for a “misunderstanding” in the email he sent to the 

senior management; 

ii) He did not pay attention to the recipients of his email and therefore 

requested its “withdrawal”; 

iii)  During the meeting held on 10 December 2018, he did not repeat the 

same statements as in the email. There are five witnesses who can confirm 

that he did not repeat those statements during the meeting;  

iv) The sanction imposed on him has no legal basis; 

v) No investigation was conducted and no testimonies were taken;  

vi) The misconduct has not been proved; and 

vii) The sanction is disproportionate. 

20. The Applicant requests: 

i) Rescission of the disciplinary measure; 

ii) Reimbursement of the deducted amounts; and 

iii) Expungement of the disciplinary measure from his Official Status File. 

Respondent’s contentions 

21. The Respondent contends: 
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i) The misconduct has been established by the email the Applicant sent 

on 6 December 2018; he repeated the same homophobic statements in a 

meeting held on 10 December 2018; 

ii) In his response to the due process letter, the Applicant did not challenge 

the findings; 

iii) The facts on which the disciplinary measure was based have been 

established; 

iv) The established facts qualify as misconduct; 

v) The Applicant expressed views that are contrary to the values and 

principles of the United Nations, as reflected in the Resolution of the United 

Nations Human Rights Council on “Protection against violence and 

discrimination based on sexual orientation and gender identity”; 

vi) The disciplinary measure was justified, reasonable and proportional to 

the misconduct; it was in line with the Agency’s responsibility to promote 

gender equality and the dignity and equality of all people;  

vii) The Applicant’s repeated statements during the meeting of the ASU 

further aggravated the severity of his misconduct and underscored the 

Applicant’s deliberate intention to make statements contrary to the Agency’s 

regulatory framework; 

viii) The Applicant was the Chairperson of the ASU and this position made 

his conduct even more serious; 

ix) The Applicant did not genuinely apologise for having made those 

statements; he only apologised for copying senior managers and requested to 

“withdraw” his email;  

x) On 4 July 2018, the Applicant had received a written reprimand for an 

inappropriate Facebook posting that was in disregard of UNRWA’s Rules and 

Regulations; 
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xi) The Applicant failed to prove that the decision to impose the 

disciplinary measure of a suspension without pay for one month was arbitrary 

or capricious, was motivated by prejudice or other extraneous factors, or was 

flawed by procedural irregularity or error of law; and 

xii) The relief sought by the Applicant has no legal basis. 

22. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

23. The Applicant contests the decision to impose on him the disciplinary 

measure of a suspension without pay for one month. The Applicant was sanctioned 

for expressing homophobic views contrary to the values and principles of the 

United Nations and for echoing these views in the ASU meeting of 10 December 

2018. 

Investigative process 

24. The Applicant claims that the Agency did not respect his due process rights, 

as the disciplinary measure was imposed on him without a prior investigation of the 

allegations. The Tribunal notes that it is not contested that the Agency disciplined 

the Applicant without conducting an investigation.  

25. The Area Personnel Directive No. A/10/Rev.3 on Disciplinary Measures and 

Procedures (“PD A/10/Rev.3”), in relevant parts, provides: 

12. Once a report of misconduct is received, the allegation(s) 
must be reviewed to ensure that the alleged behaviour, if 
established, would constitute misconduct. In most cases, an 
Intake Committee of the relevant Field Office or Headquarters 
reviews the allegations and provides a recommendation to the 
authorized decision-maker on which action to take.  

26. The United Nations Appeals Tribunal (“UNAT”) held in Ainte 2013-UNAT-

388, paragraph 23, as follows:  
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While […] provides for a preliminary investigation to be 
undertaken, it does not require a separate “official” 
investigation to be made. In Mr. Ainte’s case, a preliminary 
investigation had resulted in indisputable information that he 
acted improperly. He confessed that his PHP contained false 
qualifications, and has never retracted his confession or 
otherwise proven that he does, actually, hold the degrees in 
question. The Appeals Tribunal recognizes that there are cases 
in which allegations of misconduct would require further 
investigations. However, in the present case, where the material 
facts were not in dispute, no additional investigation was 
required to establish the misconduct. 

27. The Respondent submits that the facts were established by material evidence, 

and therefore there was no need for an investigation. In light of the UNAT’s 

jurisprudence, the Tribunal concurs with the Respondent and notes that, since the 

review of the evidence in the Applicant’s case resulted in indisputable conclusion 

regarding the material facts, an investigation was not required to establish the facts. 

In addition, there is no provision in the Rules and Regulations of the Agency or the 

PD A/10/Rev.3 that would require to conduct an investigation in order to impose a 

disciplinary measure on a staff member. Therefore, the Applicant’s contention in 

this regard is dismissed. 

28.   With respect to the standard of review in disciplinary cases, UNAT held in 

Negussie 2016-UNAT-700, paragraph 18:  

Judicial review of a disciplinary case requires the UNDT to 
consider the evidence adduced and the procedures utilized 
during the course of the investigation by the Administration. In 
this context, the UNDT is “to examine whether the facts on 
which the sanction is based have been established, whether the 
established facts qualify as misconduct [under the Staff 
Regulations and Rules], and whether the sanction is 
proportionate to the offence”. And, of course, “the 
Administration bears the burden of establishing that the alleged 
misconduct for which a disciplinary measure has been taken 
against a staff member occurred”. 

29. Therefore, the Tribunal must first ascertain whether the facts on which the 

sanction is based have been established before determining whether the established 

facts qualify as misconduct and the sanction was proportionate to the offence.  
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Establishment of facts 

30. The disciplinary measure was based on the Applicant’s statements made in 

his email dated 6 December 2018. The Applicant does not contest that he sent the 

said email, which reads as follows: 

 [H]aving raised the point of gender equality one must clarify 
that the word “gender” does not apply to a male or female but 
includes the “third” sex. Care must be given to ensure that the 
new statute does not include a quota for gays and that they are 
paired on the same pedestal [as males and females] since they 
fall under the loose “gender equity” umbrella. 

31. On 11 December 2018, the Applicant sent another email requesting to 

“withdraw” his earlier email. The Respondent contends that the Applicant did not 

genuinely apologise for expressing his homophobic views. He only apologised for 

sending that email to the senior management of the Agency. The Tribunal agrees 

with the Respondent that the Applicant’s request to “withdraw” the email does not 

indicate that he dissociated himself from those statements. Rather, his request 

shows that the Applicant tried to avoid the consequences, as he was convinced by 

a colleague to do so. Therefore, the Tribunal concludes that the fact that the 

Applicant sent an email containing homophobic statements is established. 

32. In addition, the Applicant had expressed the same homophobic views during 

a meeting held on 10 December 2018, at which the Chief of Staff was present. On 

12 December 2018, the Chief of Staff sent an email to the DHR and informed him 

that the Applicant had repeated these offensive statements during that meeting. The 

Applicant denies this allegation and claims that there are five witnesses who would 

testify that he did not repeat the same statements as in his email. 

33. The Tribunal has no doubt that the Chief of Staff accurately reported the 

Applicant’s views, as he had no reason to report false statements, while the 

credibility of the Applicant’s witnesses is seriously questionable. Therefore the 

Tribunal considers that the facts are established. 

Misconduct 

34. Area Staff Regulations provide:  
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REGULATION 1.1  

Staff members, by accepting appointment, pledge themselves to 
discharge their functions with the interest of the Agency only in 
view.  

[…]  

REGULATION 1.4  

Staff members shall conduct themselves at all times in a manner 
befitting their status as employees of the Agency. They shall not 
engage in any activity that is incompatible with the proper 
discharge of their duties with the Agency.  

[…]  

REGULATION 10.2  

The Commissioner-General may impose disciplinary measures 
on staff members who engage in misconduct.   

35. Area Staff Rule 108. 1, in relevant part, stipulates:  

2. Unions shall have as their purposes the promotion and the 
safeguarding of the rights and welfare of staff, having regard 
always to the functions and objectives of the Agency. 

36. General Staff Circular No. 07/2014 on Revised Standards of Conduct of 

International Civil Service provides, in relevant parts, as follows: 

3. The values that are enshrined in the United Nations 
organizations must also be those that guide international civil 
servants in all their actions: fundamental human rights, social 
justice, the dignity and worth of the human person and respect 
for the equal rights of men and women and of nations great and 
small. 

4. International civil servants should share the vision of their 
organizations. It is loyalty to this vision that ensures the 
integrity and international outlook of international civil 
servants; it guarantees that they will place the interests of their 
organization above their own and use its resources in a 
responsible manner. 

6. Tolerance and understanding are basic human values. They 
are essential for international civil servants, who must respect 
all persons equally, without any distinction whatsoever. This 
respect fosters a climate and a working environment sensitive to 
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the needs of all. To achieve this in a multicultural setting calls 
for a positive affirmation going well beyond passive acceptance. 

15. Freedom of discrimination is a basic human right. 
International civil servants are expected to respect the dignity, 
worth and equality of all people without any distinction 
whatsoever. Assumptions based on stereotypes must be 
assiduously avoided. One of the main tenets of the Charter is the 
equality of men and women, and organizations should therefore 
do their utmost to promote gender equality. 

37. Staff members have an obligation to respect the values and principles of the 

United Nations, including human dignity and gender equality. Protection against 

violence and discrimination based on gender identity is crucial within the system of 

the United Nations. The Applicant’s repeated statements expressing homophobic 

views create mistrust in the Agency’s policy on gender equality. The Tribunal has 

no doubt that these statements have a homophobic intention and are unacceptable, 

in particular, coming from the Chairperson of the ASU. Moreover, the fact that the 

Applicant had already been reprimanded for expressing inappropriate views 

indicates that his email of 6 December 2018 was not a “misunderstanding”. While 

it is true that the Applicant attempted to “withdraw” his email containing 

homophobic views, he did not express regrets for his statements, but only 

apologised for having copied the senior managers on his email.  

38. In view of the foregoing provisions of the Agency’s applicable regulatory 

framework, the Tribunal holds that the Applicant’s actions were in clear violation 

of the above-quoted provisions and that he did not conduct himself in a manner 

befitting his status as an employee of the Agency. Thus, the Tribunal has no doubt 

that such violations by a staff representative, who holds a position of trust within 

the Agency, constitute misconduct. 

Proportionality 

39. Having qualified the Applicant’s actions as misconduct, the Tribunal, as a 

third step, has to review whether the disciplinary measure imposed on him was 

proportionate to the offence.   
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40. In this regard, it has to be recalled that, pursuant to Area Staff Rule 110.1, 

paragraph 4, the decision to impose a disciplinary measure is within “the 

discretionary authority of the Commissioner-General”. In addition, as it has been 

held by the UNAT in Mousa 2014-UNAT-431, paragraph 30, the Tribunal’s review 

of the proportionality of a disciplinary sanction is limited to determining whether 

such sanction appears to be “absurd, arbitrary or tainted by extraneous reasons or 

bias”.  

41. In the case at bar, the Tribunal recalls that the Applicant was already issued a 

written reprimand for expressing views contrary to the Agency’s Rules and 

Regulations. In addition, the Applicant, as Chairperson of the ASU, holds a position 

of trust within the Agency. As such, the Applicant expressed homophobic views 

and further echoed them in a meeting held a few days later. This pattern raises 

serious concerns about the Applicant’s actions as a staff representative. 

42. The Tribunal also recalls that the imposed disciplinary measure of a 

suspension without pay for one month is not the most severe measure that the 

Agency can impose on a staff member. The disciplinary measure imposed on the 

Applicant appears neither to be absurd nor arbitrary; nor is there any evidence that 

the decision taken was tainted by extraneous reasons or bias. 

43. Consequently, having determined that (1) the facts on which the disciplinary 

measure, i.e., a suspension without pay for one month, was based have been 

established; (2) the facts legally support the conclusion of misconduct; (3) the 

disciplinary measure was proportionate to the offence; and (4) the Respondent’s 

discretionary authority was not tainted by evidence of procedural irregularity, 

prejudice or other extraneous factors, or error of law, the Tribunal finds that the 

present application must be dismissed.   
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Conclusion 

44. In view of the foregoing, the Tribunal DECIDES: 

         The application is dismissed. 

 

Judge Jean-François Cousin 

Dated this 28th day of October 2020 

Entered in the Register on this 28th day of October 2020 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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