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Introduction 

1. This is an application by Jafar Wakid (“Applicant”) against the decision of 

the United Nations Relief and Works Agency for Palestine Refugees in the Near 

East, also known as UNRWA (“Respondent”), to impose on him the disciplinary 

measure of separation from service without termination indemnity. 

Facts 

2. Effective 26 December 1990, the Applicant was employed by the Agency as 

Teacher at Baqoura School, Grade 6, Step 1, Jordan Field Office (“JFO”). 

3. At the time material to the events of the present application, the Applicant 

was employed by the Agency as School Principal, Grade 15, Step 8, at Awajan 

Boys’ Preparatory School, JFO (“Awajan School”). 

4. On 15 August 2016, a mother of a student (“Complainant”) submitted a 

complaint alleging sexual exploitation and abuse by the Applicant.  

5. On 23 August 2016, the Director of UNRWA Operations, Jordan (“DUO/J”) 

referred the Complainant’s allegations to the Department of Internal Oversight 

Services (“DIOS”).  

6. On 23 August 2016, the DIOS Intake Committee determined that a 

preliminary assessment be conducted into the allegations of misconduct committed 

by the Applicant. 

7. The Preliminary Assessment Report (“PAR”) dated 12 December 2016 

recommended that the case be investigated.  

8. By letter dated 22 January 2017, the Applicant was notified of the 

investigation. 

9. On 11 April 2017, the investigation was concluded, followed by the 

Investigation Report. 



 Case No. UNRWA/DT/JFO/2018/199 

 Judgment No. UNRWA/DT/2020/064 

 

Page 3 of 25 

10. On 25 September 2017, the Head, Field Legal Office, Jordan (“H/FLO/J”) 

issued the Applicant a due process letter, informing him of the findings of the 

investigation and inviting him to respond to the allegations. 

11. On 6 October 2017, the Applicant responded to the due process letter and 

denied the allegations. 

12. On 12 June 2018, the DUO/J imposed on the Applicant the disciplinary 

measure of separation from service without termination indemnity. 

13. On 29 July 2018, the Applicant submitted a request for decision review.  

14. On 13 November 2018, the application was filed with the UNRWA Dispute 

Tribunal (“Tribunal”). The application was transmitted to the Respondent on 14 

November 2018.  

15. On 14 December 2018, the Respondent filed a motion for an extension of 

time to file his reply. The motion was transmitted to the Applicant on 16 December 

2018.  

16. By Order No. 009 (UNRWA/DT/2019) dated 7 January 2019, the Tribunal 

granted the Respondent’s motion for an extension of time to file his reply.  

17. On 6 February 2019, the Respondent submitted his reply. The reply was 

transmitted to the Applicant on the same day.  

18. On 20 February 2019, the Respondent filed a motion for an extension of time 

to translate his reply. The motion was transmitted to the Applicant on the same day.  

19. By Order No. 043 (UNRWA/DT/2019) dated 4 March 2019, the Tribunal 

granted the Respondent’s motion for an extension of time to translate his reply. 

20. On 2 May 2019, the Respondent submitted the Arabic translation of his reply. 

The translation was transmitted to the Applicant on 5 May 2019.  

21. On 13 February 2020, the Tribunal issued a Notice of Hearing convoking the 

parties to a hearing on 16 March 2020. 
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22. On 16 February 2020, the Tribunal issued an Amended Notice of Hearing 

convoking the parties to a hearing on 19 March 2020. 

23. On 27 February 2020, the Respondent filed his response to the Amended 

Notice of Hearing. The Respondent’s response was transmitted to the Applicant on 

1 March 2020. 

24. On 3 March 2020, the Tribunal issued another Amended Notice of Hearing 

convoking the parties to a hearing on 19 March 2020. 

25. On 10 March 2020, the Tribunal informed the parties that the hearing 

scheduled for 19 March 2020 was postponed until further notice.  

26. On 28 July 2020, the Tribunal issued another Amended Notice of Hearing 

convoking the parties to a hearing on 31 August 2020. 

27. On 4 August 2020, the Applicant filed his response to the Amended Notice 

of Hearing. The Applicant’s response was transmitted to the Respondent on the 

same day. 

28. On 4 August 2020, the Respondent filed his response to the Amended Notice 

of Hearing. The Respondent’s response was transmitted to the Applicant on the 

same day. 

29. On 24 August 2020, the Respondent further informed the Tribunal about the 

attendance of the witnesses to the hearing. The Respondent’s submission was 

transmitted to the Applicant on the same day.  

30. By Order No. 143 (UNRWA/DT/2020) dated 25 August 2020, the Tribunal 

informed the parties about the witnesses who would testify at the hearing. 

31. On 31 August 2020, the scheduled hearing took place. The Tribunal heard 

from the parties and three witnesses.  

32. By Order No. 156 (UNRWA/DT/2020) dated 31 August 2020 (“Order No. 

156”), the Tribunal ordered the Respondent to provide a copy of the Complainant’s 
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hand-written complaint. The Respondent did not submit his response to Order No. 

156 in due time and failed to produce the requested documents.  

33. By Order No. 163 (UNRWA/DT/2020) dated 7 September 2020 (“Order No. 

163”), the Tribunal reiterated its Order No. 156 and ordered the Respondent to 

provide a copy of the Complainant’s hand-written complaint. The Respondent again 

failed to submit his response to Order No. 156 in due time.  

34. On 10 September 2020, the Respondent filed a motion for an extension of 

time to comply with Order No. 163. The motion was transmitted to the Applicant 

on the same day. 

35. On 13 September 2020, the Applicant filed a motion requesting the Tribunal 

to impose costs on the Respondent for his manifest abuse of the proceedings and 

objecting to the Respondent’s motion for an extension of time to comply with Order 

No. 156. In addition, the Applicant requested to be provided with underacted copies 

of the PAR and the Investigation Report dated 11 April 2017, as well as the exhibits 

referenced in the 11 April 2017 Investigation Report.  

36. On 14 September 2020, the Respondent filed his response to Order No. 156 

and produced a copy of the Complainant’s hand-written complaint. The 

Respondent’s submission was transmitted to the Applicant on the same day. 

37. By Order No. 173 (UNRWA/DT/2020) dated 17 September 2020 (“Order 

No. 173”), the Tribunal accepted into the case record the Respondent’s belated 

response to Order No. 156. In addition, the Tribunal ordered the Respondent to 

produce to the Tribunal all the exhibits referenced in the 11 April 2017 Investigation 

Report and ordered the Applicant to submit his new evidence referred to during the 

hearing. The Tribunal further ordered the parties to submit their closing arguments 

on or before 2 October 2020. 

38. On 20 September 2020, the Respondent filed his response to Order No. 173 

and produced all the exhibits referenced in the 11 April 2017 Investigation Report. 

The Respondent’s submission was transmitted to the Applicant on the same day. 
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39. On 21 September 2020, the Applicant filed his new evidence referred to 

during the hearing. The Applicant’s submission was transmitted to the Respondent 

on the same day. 

40. On 2 October 2020, the Applicant submitted his closing arguments. The 

Applicant’s submission was transmitted to the Respondent on 4 October 2020.   

41. On 6 October 2020, the Respondent submitted his closing arguments. The 

Respondent’s submission was transmitted to the Respondent on the same day.   

Applicant’s contentions 

42. The Applicant contends: 

i) His due process rights were violated as the Agency failed to provide 

him with the PAR and the 11 April 2017 Investigation Report, as well as the 

exhibits referenced in these reports;  

ii) The Agency failed to provide the Applicant with an opportunity to 

comment on the 11 April 2017 Investigation Report before it was issued, 

despite the provisions of the “Guide to Conducting Misconduct 

Investigations”; 

iii) No clear and convincing evidence has been adduced to establish the 

conclusions reached by the Investigators, and therefore, the investigation did 

not lead to a reasonable inference that the allegations were substantiated; 

iv) He never attempted, before the alleged incident of 15 August 2016, to 

initiate an intimate relationship with the Complainant;  

v) Assuming arguendo that he was harassing the Complainant before the 

alleged incident of 15 August 2016, as a reasonable individual, the 

Complainant should have avoided the Applicant. The Complainant should 

have even sought to remove her older son from the Applicant’s school rather 

than enrol her younger son in the same school;  
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vi) There is no clear and convincing evidence that he touched the 

Complainant in a sexual manner on the day of the alleged incident;  

vii) During the investigation and at the hearing, three witnesses confirmed 

that he had never left his office on the day of the alleged incident;  

viii) The Complainant’s credibility is questionable given the complaints 

submitted against her by numerous teachers following an incident at the 

school, as well as her husband’s lawsuit against her before the local judicial 

authorities for breach of trust;  

ix) The disciplinary measure imposed was not proportionate to the severity 

of the alleged misconduct; and 

x) The conclusion of the investigation was excessively delayed in 

violation of the Agency’s regulatory framework. 

43. The Applicant requests: 

i) The rescission of the disciplinary measure and to be reinstated; and  

ii) To be compensated for the material and moral damages he sustained.  

Respondent’s contentions 

44. The Respondent contends: 

i) The Complainant reported the incident shortly after the event and 

provided consistent testimony during each examination; she obtained the 

approval for the enrolment of her son and, accordingly, she had no reason for 

making a false accusation and risking her standing in her community. 

Consequently, the facts upon which the disciplinary measure was based were 

established by clear and convincing evidence, given the high credibility of the 

Complainant;  

ii) The Applicant’s due process rights were respected, and a 

comprehensive fact-finding investigation into the allegations raised against 
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the Applicant was conducted; accordingly, the disciplinary measure was 

properly effected in accordance with the Agency’s relevant regulatory 

framework; 

iii) The Applicant had several opportunities to correct any errors in his 

testimony; during his interview, he was confronted with the allegations, 

instructed about his rights, given ample opportunity to respond to the charges 

and afforded the chance to present evidence in support of his statements;   

iv) There is no provision in the Agency’s regulatory framework requiring 

the Agency to provide the Applicant with a copy of the Investigation Report;  

v) The Applicant has not suffered any prejudice from the delay in issuing 

the Investigation Report; 

vi) The Applicant’s conduct amounted to an actual abuse of a person in a 

position of vulnerability and differential power for sexual purposes, in 

addition to amounting to a physical intrusion of a sexual nature within the 

meaning of the General Staff Circular No. 07/2010 on “Sexual Exploitation 

and Abuse Complaints Procedure” (“GSC No. 07/2010”);  

vii) The facts upon which the disciplinary measure was based constituted 

serious misconduct; 

viii) The disciplinary measure imposed was proportionate to the severity of 

the serious misconduct committed by the Applicant;  

ix) The Applicant has failed to provide any evidence that the impugned 

decision was arbitrary or capricious, was motivated by prejudice or other 

extraneous factors, or was flawed by procedural irregularity or error of law; 

and 

x) The relief sought by the Applicant has no legal basis. 

45. The Respondent requests the Tribunal to dismiss the application in its 

entirety.  
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Considerations 

Applicant’s motion to impose costs on the Respondent 

46. As it was noted in Order No. 173, the Tribunal reiterates that it does not 

condone the Respondent’s recurring practice of not complying with the Tribunal’s 

Orders in due time. The Tribunal recalls Article 10(6) of its Statute, which stipulates 

that it may award costs against a party that has manifestly abused the proceedings 

before the Tribunal. Nevertheless, in the context of the present case, the Tribunal 

denies the Applicant’s motion to impose costs on the Respondent.  

Due process rights 

47. The Applicant contends that his due process rights were violated, as the 

Agency failed to provide him with the PAR and the 11 April 2017 Investigation 

Report, as well as the exhibits referenced in these reports. The Applicant also argues 

that he should have been provided with a draft version of the Investigation Report 

for his comments before its completion. In addition, the Applicant claims that the 

conclusion of the investigation was excessively delayed, in violation of the 

Agency’s regulatory framework. 

48. In this regard, the relevant provisions of the DIOS Technical Instruction 

02/2016 on UNRWA’s Investigation Policy (“DTI 02/2016”), provide as follows:  

7. Before the opening of any formal investigation into an 
allegation of misconduct, the allegation must be reviewed to 
ensure that the alleged behavior, if established, would constitute 
misconduct. No UNRWA personnel has the right to have an 
investigation initiated. All allegations are reviewed by an Intake 
Committee that then recommends to the authorized decision-
maker a recommended course of action.  

[…] 

9. A recommendation by the Intake Committee should endeavor 
to be made on every new allegation as quickly as possible and 
whenever possible within 20 days after it has been received. The 
authorized decision-maker should endeavor to provide his/her 
response and/or comments within 10 days of receipt of the 
recommendation of the Intake Committee. Thus, a decision for 
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every case should be made as soon as possible, preferably 
within 30 days of the receipt of any complaint/allegation.  

10. At the intake stage, the decision for action will be one of the 
following:  

[…] 

(ii) Preliminary Assessment: In principle, each case should go 
through a preliminary assessment. This phase allows collection 
of additional information needed to make an informed decision 
as to which other response option is most appropriate. The 
Intake Committee may decide, based on the information 
available, to proceed without a preliminary assessment. The 
preliminary assessment will usually be limited to an interview 
with the complainant, review of relevant documents and a brief 
assessment of the facts. The authorized decision-maker can 
then, based on the preliminary assessment, initiate an 
investigation or close the case as appropriate. Preliminary 
assessments should be completed, as far as practicable, within 
60 days from the date of receipt of any complaint/allegations.  

[…] 

(vii) Refer to DIOS: An Intake Committee established in a Field 
Office may also refer a matter that it feels should be investigated 
by DIOS because of its sensitivity, the gravity of the alleged 
offence, or because senior staff are involved. The DIOS Intake 
Committee will then review the matter and decide to investigate 
the matter or refer it back to the Field Office.  

[…] 

12. All investigations should endeavor to be completed as 
quickly as possible, and within 6 months of their initiation 
whenever possible. In allocating existing resources to the 
conduct of investigations, priority should be given to those 
allegations where the misconduct is the most serious, taking into 
account financial, security and/or reputational risks to the 
Agency. Accelerated procedures may be applied to priority 
investigations as required to address risks.  

[…] 

15. All investigation reports are strictly confidential, and their 
contents may not be disclosed further, other than to comply with 
the disciplinary process or before UN administrative tribunals. 
Disclosure under any other circumstances is permitted only with 
the approval of either the Director of DIOS or the 
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Commissioner-General for DIOS reports, or the Field Director 
for investigations conducted by the relevant field.  

[…] 

26. Whenever practicable, an interview should be conducted in 
person with the subject, at which time the evidence collected, 
and in particular the inculpatory evidence, subject to para. 20 
above, shall be presented to the subject for him/her to provide 
his/her comments/response. The interview shall be conducted in 
the language preferred by the subject (Arabic or English), and 
audio or video-recorded, with a copy of the transcript of the 
interview made available to the subject if such a transcript has 
been prepared. The subject may also agree to a summary of the 
interview being prepared for his/her review and signature once 
s/he agrees that it accurately summarizes what was said in the 
interview.  

27. Prior to the interview, the investigator shall notify the 
subject of the allegations against him/her, generally describing 
the facts that are alleged to have occurred and the provisions of 
the regulatory framework that the subject is alleged to have 
violated. The notice should also include the rights and 
obligations of subjects of investigation. Such notification shall 
not occur less than 24 hours before the interview (excluding 
weekends or holidays), unless there are exceptional reasons to 
believe that such advance notice would jeopardize the integrity 
or effectiveness of the investigation. Any waiver of such 
advanced notice should be cleared with the Chief, Investigations 
Division, DIOS, or be waived by the subject in writing 
(emphasis in original).  

49. Accordingly, it is clear from the above provisions that there is no obligation 

on the part of the Agency to transmit the draft of an investigation report to a subject 

of an investigation before its issuance. Therefore, the Applicant’s contention in this 

regard is without merit.  

50. In terms of the various deadlines during the investigative process, it is clear 

from the above provisions that there are no absolute deadlines binding on the 

Agency. Rather, there are recommendations such as: taking a decision on whether 

or not to initiate an investigation within 30 days of the receipt of any complaint 

(para. 9, DTI 02/2016), completing the preliminary assessment stage within 60 days 

of the receipt of any complaint (para. 10(ii), DTI 02/2016), and completing an 

investigation within six months of its initiation (para. 12, DTI 02/2016).  
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51. However, within the context of allegations of sexual exploitation and abuse, 

paragraph 15 of the GSC No. 07/2010, which is lex specialis for the purposes of the 

present case, states the following: 

The designated investigator shall prepare a report outlining the 
facts determined during the investigation and attaching relevant 
evidence. As early as possible, and in any case no later than 
three months from the submission of the formal complaint, the 
report shall be submitted to the Field Director or DHR, as 
applicable, with a copy to DIOS. 

52. Therefore, unlike the aforementioned provisions of DTI 02/2016, the GSC 

No. 07/2010, at paragraph 15, provides, in stronger terms, a deadline for when an 

investigation report must be completed and submitted to the proper authority, 

namely “as early as possible, and in any case no later than three months from the 

submission of the formal complaint”. 

53. In the present case, the complaint was submitted on the day of the alleged 

incident, specifically on 15 August 2016. On 23 August 2016, the allegations raised 

against the Applicant were referred to the DIOS, and on the same day, the DIOS 

Intake Committee determined that a preliminary assessment be conducted. On 12 

December 2016, the PAR recommended that the case be investigated. Therefore, 

the decision to investigate was quickly made, while the preliminary assessment was 

concluded almost four months after the receipt of the complaint. 

54. On 22 January 2017, the Applicant was formally notified of the allegations 

against him and was interviewed on 29 January 2017. On 11 April 2017, the 

investigation was concluded, approximately four months after its initiation 

following the PAR. On 25 September 2017, the Applicant was issued a due process 

letter to which he responded on 6 October 2017. On 12 June 2018, the DUO/J 

imposed on the Applicant the disciplinary measure of separation from service 

without termination indemnity. 

55. Therefore, the Tribunal notes that, although the Agency failed to meet the 

recommended deadline to conduct its preliminary assessment by approximately two 

months (see para. 10 (ii) of DTI 02/2016), this delay was compensated with the 

swift conclusion of the investigation in four months, well within the recommended 
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deadline of six months pursuant to paragraph 12 of DTI 02/2016. In this regard, the 

Tribunal considers that the Agency did not violate the Applicant’s due process 

rights in accordance with the provisions of DTI 02/2016.  

56.  With respect to the three-month deadline in paragraph 15 of the GSC No. 

07/2010, by completing the Investigation Report approximately seven months after 

the receipt of the complaint, the Agency failed to observe this provision, which is 

lex specialis for the purposes of the present case. Despite the stronger terms, the 

Tribunal considers that the said three-month deadline in paragraph 15 of the GSC 

No. 07/2010 is of recommendatory nature. Nevertheless, the Tribunal does not 

condone such delay.  

57. However, the delay that is not acceptable in the present case is, in fact, the 

13-month interval between the conclusion of the Investigation Report and the 

imposition of the disciplinary measure. Yet, there is no provision in the Agency’s 

regulatory framework obliging the Agency to reach its decision in a specific time-

frame. However, the Applicant failed to demonstrate how this delay prejudiced him 

within the context of the present case. Accordingly, given the lack of any negative 

effect on the rights of the Applicant resulting from these alleged violations, as well 

as the Tribunal’s below conclusion affirming the impugned decision, the 

Applicant’s contention that the decision should be nullified on the basis that the 

Agency violated his due process rights during the investigative process and in 

reaching the contested decision is without merit.  

58. Concerning the proceedings before the Tribunal, as noted in Order No. 173, 

the Tribunal reiterates that the Applicant was provided with the unredacted versions 

of the PAR and the 11 April 2017 Investigation Report as early as 6 February 2019, 

along with the Respondent’s reply. In addition, on 20 September 2020, the Tribunal 

provided the Applicant with all the exhibits referenced in the 11 April 2017 

Investigation Report, and the Applicant was given the opportunity to comment on 

the exhibits in his closing arguments. Consequently, during the proceedings before 

the Tribunal, the Applicant has had ample opportunity to respond to the allegations 

against him. Therefore, the Applicant’s contention that he was not provided with 

all the documents and evidence against him is without merit. 
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Hearing 

59. In accordance with the jurisprudence of the United Nations Appeals Tribunal 

(“UNAT”) (Nadasan 2019-UNAT-918, para. 40) and in order to render a fair and 

comprehensive Judgment that would do justice to the parties, the Tribunal decided 

to hold an oral hearing in order to hear directly, once again, from the concerned 

individuals, namely the Complainant, the Applicant and the three teachers. Despite 

the Tribunal’s attempts, the Complainant did not attend the hearing, while the 

Tribunal heard from the Applicant and the three teachers.  

60. The Tribunal notes at this stage that, per its consistent practice in conducting 

hearings, the Applicant was not sworn in as a witness and the Respondent was 

allowed to ask questions of the Applicant. Accordingly, following the parties’ 

opening statements, the Judge, Applicant’s representative and Counsel for the 

Respondent respectively asked questions of the Applicant and witnesses. 

Judicial review of the impugned disciplinary measure  

61. The Applicant contests the decision to impose on him the disciplinary 

measure of separation from service without termination indemnity. The Applicant 

denies the allegations of misconduct.  

62. With respect to the standard of review in disciplinary cases, the UNAT held 

in Negussie 2016-UNAT-700, paragraph 18, as follows:  

Judicial review of a disciplinary case requires the UNDT to 
consider the evidence adduced and the procedures utilized 
during the course of the investigation by the Administration. In 
this context, the UNDT is “to examine whether the facts on 
which the sanction is based have been established, whether the 
established facts qualify as misconduct [under the Staff 
Regulations and Rules], and whether the sanction is 
proportionate to the offence”. And, of course, “the 
Administration bears the burden of establishing that the alleged 
misconduct for which a disciplinary measure has been taken 
against a staff member occurred”. “[W]hen termination is a 
possible outcome, misconduct must be established by clear and 
convincing evidence”, which “means that the truth of the facts 
asserted is highly probable”. 
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63. Therefore, the Tribunal must first ascertain whether the facts on which the 

sanction is based have been established by clear and convincing evidence before 

determining whether the established facts qualify as misconduct and the sanction is 

proportionate to the offence. 

Establishment of facts 

64. It is not disputed that the Complainant visited the Applicant’s office on 15 

August 2016, in order to request a transfer of her younger son from a private school 

to Awajan School, where her older son had already been enrolled for the last few 

years. The Complainant’s younger son had been enrolled in Awajan School in the 

past. However, the Complainant moved him to a private school during the 2015-

2016 scholastic year.  

65. The Complainant’s visit to the Applicant’s office was on a Monday during 

the summer break. The Applicant, as School Principal, together with some other 

teachers, used to work on Mondays from 9:00 am to 12:00 pm during the summer 

break. The Tribunal understands that, on the day of the alleged incident, the school 

was crowded, as there were a number of visitors, students and teachers. When the 

Complainant arrived at the Applicant’s office, several other teachers were present 

in his office. It is not contested that the Applicant, in the presence of the other 

teachers, refused the Complainant’s request to have her son enrolled in Awajan 

School. 

 Complainant’s statements and credibility 

66.  It is not contested that, as reported in the Complainant’s initial complaint, 

right after the alleged incident, the Complainant went directly to the Agency’s 

Zarqa Area Office to submit her complaint and that she had in her possession the 

transfer form approved by the Applicant. The Tribunal finds it credible that, having 

obtained the approval from the Applicant for her son’s transfer, the Complainant 

would have had no motive to submit a fabricated complaint against the Applicant. 

In addition, the Tribunal is not convinced that the Complainant could have invented 

such a false complaint simply because she was “embarrassed to hear from the 
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Applicant that her son was troublemaker and was underachieving,” as she stated in 

her retraction of the complaint.  

67. The Tribunal underscores that it is not convinced by the Complainant’s 

retraction. The Tribunal recalls that women are within the category of people who 

have a most vulnerable status in accordance with GSC No. 07/2010. Reporting such 

an incident is never a decision taken lightly, and it often, if not always, places a 

woman in a potentially harmful position where she could suffer from retaliation in 

her community because of such an incident and for having made a complaint about 

it. After having examined several similar cases, it is the Tribunal’s opinion that the 

Complainant’s retraction must be the result of pressure from her community to 

retract her complaint. It is also most probable that the Complainant did not attend 

the hearing as a result of such pressure. Consequently, the Tribunal holds that the 

Complainant’s retraction is not credible.   

68. In her succinct hand-written complaint, the Complainant indicated that she 

had initially attempted to enrol her younger son through her elder son, who was 

enrolled at Awajan School. Following the Applicant’s refusal, she visited the 

school, and the Applicant then agreed to admit her younger son to the school, 

touched her inappropriately from her behind and addressed her, at the same time, 

with sexual connotations. 

69. The Applicant asserts in his closing arguments that the Complainant was 

directed by some staff members at the Zarqa Area Office to write a new version of 

her complaint, as her first succinct hand-written complaint “did not appeal to one 

of them or both of them”. The Tribunal cannot accept such unfounded allegations 

and therefore this argument is without merit.  

70. During the investigation, the Complainant was interviewed twice. In her first 

interview, the Complainant referred consistently to the Applicant’s alleged 

inappropriate touching. The Complainant added that the alleged incident had taken 

place right outside the Applicant’s office, in the corridor, as she was leaving the 

school building.  
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71. A thorough examination of the transcripts of the Complainant’s first interview 

reveals that she had difficulty describing the events in a chronological and 

structured manner. This led to some confusion and contradictions in her statements, 

as mentioned in the Investigation Report. For example, in paragraph 4, the 

Investigation Report indicates that the Complainant stated that, after the Applicant 

had refused to enrol her son, the teachers who had been in the room with her and 

the Applicant left. Nevertheless, in her second interview, the Complainant clarified 

this point and stated that when she had said that the teachers had left the room, she 

was, in fact, referring to an earlier incident with the Applicant where he had been 

trying to get close to her.  

72. Accordingly, in her second interview, the Complainant confirmed the 

following sequence of the events, which were consistent throughout the 

investigative process: After the Applicant’s refusal to enrol her son, as she was 

leaving the school, the Applicant chased her and started to walk with her in the 

corridor. He told her that he would enrol her son and handed her the approved 

transfer form, while touching and addressing her with sexual connotations.  

73. In view of the foregoing, the Tribunal considers that the Complainant’s 

testimony and her description of the sequence of the events are entirely credible. 

 Applicant’s statements and credibility 

74. The Applicant categorically denies the Complainant’s allegations and her 

description of the sequence of the events. He claims that after having changed his 

mind about the enrolment of the Complainant’s son, he handed the approved 

transfer form to a student, who then transmitted it to the Complainant before she 

left the school. Accordingly, he asserts that he stayed in his office with the other 

teachers until they all left the school building after 12:00 pm. 

75. The Tribunal has several concerns with respect to the Applicant’s testimony 

during the investigative process. First of all, the Applicant’s answers were not clear 

and, at times, were elusive. For example, with respect to the question about the 

reasons for his instantaneous change of heart about the enrolment of the 

Complainant’s son, the Applicant indicated that he had changed his mind after 
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having consulted with one of the teachers in his office and after having learned of 

the boy’s medical condition. However, the Applicant was unable to identify the 

teacher with whom he had discussed the issue of the enrolment of the 

Complainant’s son. Moreover, despite his statement that he had only found out 

about the boy’s medical condition during his discussion with one of the teachers 

present in his office, during the hearing, the Applicant testified that he had been 

entirely aware of the Complainant’s and her family’s medical and social problems 

for the past three to four years.  

76. Likewise, once the Applicant was informed by the Investigators that none of 

the three teachers knew why the Complainant’s son was ultimately enrolled in the 

school, he simply stated that they might have forgotten. The Applicant was also 

unable to recall to which student he had handed the approved transfer form for 

transmittal to the Complainant. Additionally, the Applicant initially denied 

knowing the Complainant before recalling, at a later stage, that she had brought her 

two sons to the school, three years previously, in order to enrol them for the first 

time. Finally, during the hearing, the Applicant confidently reiterated that he had 

been particularly aware of the Complainant’s and her family’s circumstances for 

the past three to four years. 

77. The Tribunal also has serious concerns about the Applicant’s description of 

the events in his request for decision review. For example, he explained that he had 

initially refused to enrol the Complainant’s son in order to obtain some degree of 

undertaking from his parents with respect to his behaviour at the school. For this 

reason, he had asked her to wait while he discussed her son’s enrolment with the 

other teachers in his office. Following a suggestion by one of the teachers that the 

Applicant had no choice other than to enrol him, as he was a Palestine refugee, the 

Applicant stated that he then prepared the transfer form and gave it to a student who 

was to transmit it to the Complainant. The Applicant added that it would have been 

technically impossible for him to have prepared the transfer form in the corridor 

and that it would have taken considerable time to complete and stamp the form.  

78. This account of events in the Applicant’s request for decision review is in 

direct contradiction with his own accounts and the three teachers’ accounts during 
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the investigative process. The Applicant and the three teachers told the Investigators 

that, after the Applicant’s refusal to admit her son, the Complainant immediately 

left the school. Therefore, either the Complainant immediately left the school after 

the Applicant’s refusal or she waited, as instructed by the Applicant, while he 

discussed the matter with his colleagues, prepared the transfer form, which would 

have taken time to complete according to the Applicant, and handed the form to a 

student to transmit to the Complainant. Both of these accounts cannot be true.  

79. Furthermore, the Tribunal is not convinced of the Applicant’s accounts in his 

request for decision review regarding the transfer form. Given all the information 

in the case record, especially the Complainant’s explanations in her second 

interview, the Applicant’s answers on page 35 of the transcript of his interview, and 

the transfer form, it seems more likely that the Complainant had brought the 

completed transfer form with her to the school, simply for a stamp and/or signature 

by the Applicant to signify his approval for the enrolment. In that sense, in the 

Tribunal’s view, this simple act might have been easily and quickly done by the 

Applicant in the corridor. Consequently, the Tribunal considers that the 

Complainant’s account of how she received the approved transfer form is 

significantly more credible than the Applicant’s accounts in this regard.  

80. During the hearing, the Applicant explained that the entire sequence of the 

events: 1) the Complainant’s arrival, 2) the Applicant’s initial refusal of the 

enrolment of her son in the presence of the teachers, 3) the Complainant’s 

immediate departure after the Applicant’s refusal, 4) the Applicant’s discussion 

about the situation with one of the teachers, 5) that teacher’s suggestion to admit 

the Complainant’s son per the Agency’s regulatory framework as well as the boy’s 

medical condition, 6) the Applicant’s change of heart, and 7) his preparing the 

transfer form, 8) handing it to a student present at that very moment in the office, 

all happened in and around three to five minutes. In the Tribunal’s view, such an 

explanation about the duration of the entire sequence of the aforementioned events 

is not reasonable and credible. 

81. In view of the foregoing, the Tribunal considers that the Applicant’s 

statements and his description of the sequence of the events are not credible. 
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 Witnesses’ testimony and credibility 

82. The three teachers testified at the hearing that at the time of the alleged 

incident, they were preoccupied with their work and did not know the circumstances 

surrounding the eventual admission of the Complainant’s son. They also stated that 

the Applicant had not informed them on the day of the alleged incident that he had 

decided to admit the Complainant’s son to the school. In addition, they testified that 

the Applicant had not left the office after the Complainant’s departure and that after 

the Applicant had refused to enrol her son, the Complainant threatened that she 

would submit a complaint about it. 

83. In the Tribunal’s view, the said testimonies of the teachers are inherently 

contradictory. As noted above, none of them knew the circumstances surrounding 

the eventual admission of the Complainant’s son, despite the fact that they had been 

with the Applicant during the entire sequence of the events. The teachers’ answers 

that they were preoccupied with their work are not convincing and therefore not 

credible in light of all the circumstances of the present case. 

 Testimony of Mr. K. A. about the transfer form 

84. Among the three teacher witnesses, only Mr. K. A. testified that he, in fact, 

had seen the Applicant hand the transfer form to a student in order for that student 

to transmit it to the Complainant. In this respect, the Tribunal notes that Mr. K. A. 

had never mentioned this significant point during his interview with the 

Investigators. 

85. Mr. K. A. somehow omitted to mention such a critical aspect of the events to 

the Investigators. In his closing arguments, the Applicant attributes this glaring 

omission as being the Investigators’ mistake for not asking a specific question about 

this issue. The Tribunal finds that this argument is entirely without merit. As a 

reasonable individual, Mr. K. A. should have known that it might have been 

important to reveal this fact, as it would have clarified the circumstances, including 

the events surrounding how, in fact, the boy was actually admitted to the school. 

Consequently, the Tribunal considers that this specific aspect of Mr. K. A.’s 

testimony is not credible. 
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86. In view of the foregoing, in particular: 1) the Complainant’s report about the 

alleged incident in the very immediate aftermath of the event, notwithstanding the 

fact that she had obtained the Applicant’s approval for her son’s enrolment, 2) the 

Complainant’s consistent account with respect to the alleged touching incident, 3) 

the Applicant’s inconsistent, unreasonable and unclear explanations, 4) the 

Applicant’s failure to provide any facts that would render the Complainant’s 

allegations doubtful, 5) the witnesses’ inherently contradictory testimonies, 6) the 

lack of any motive on the part of the Complainant to make such a fabricated 

complaint, and 7) the inherent probabilities of the situation given the potential harm 

the Complainant might have suffered as a result of her reporting such an incident, 

taken cumulatively, constitute a clear and convincing concatenation of evidence 

establishing, with a high degree of probability, that the alleged misconduct had, in 

fact, occurred. 

Misconduct     

87. The Tribunal now needs to consider whether the established facts qualify as 

misconduct. The following provides the Agency’s regulatory framework applicable 

in this case.  

88. Area Staff Regulations provides: 

REGULATION 1.1 

Staff members, by accepting appointment, pledge themselves to 
discharge their functions with the interest of the Agency only in 
view. 

[…] 

REGULATION 1.4 

Staff members shall conduct themselves at all times in a manner 
befitting their status as employees of the Agency. They shall not 
engage in any activity that is incompatible with the proper 
discharge of their duties with the Agency. 

[…] 

REGULATION 10.2 
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The Commissioner-General may impose disciplinary measures 
on staff members who engage in misconduct.  

89. Area Staff Rule 110.1 stipulates: 

1. Failure by a staff member to comply with his or her 
obligations under the Charter of the United Nations, the 
UNRWA Area Staff Regulations and UNRWA Area Staff Rules 
or other relevant administrative issuances or to observe the 
standards of conduct expected of an international civil servant 
may amount to misconduct and may lead to the institution of a 
disciplinary process and the imposition of disciplinary measures 
for misconduct.  

90. PD A/10 provides: 

10. Sexual Exploitation and Sexual Abuse is always serious 
misconduct.  

[…] 

91. GSC No. 07/2010 specifies: 

3. The present Circular addresses complaints of sexual 
exploitation and abuse made by Agency beneficiaries against 
persons employed by the Agency in a working capacity. The 
Agency will apply the following definitions of the terms “sexual 
exploitation” and “sexual abuse”: 

(a) “Sexual Exploitation” means any actual or attempted abuse 
of a position of vulnerability, differential power, or trust, for 
sexual purposes, including, but not limited to, profiting 
monetarily, socially or politically from the sexual exploitation 
of another. 

(b) “Sexual Abuse” means the actual or threatened physical 
intrusion of a sexual nature, whether by force or under unequal 
or coercive conditions. 

4. In order to further protect the most vulnerable populations, 
especially women, children, and persons with disabilities, the 
following specific standards which reiterate existing general 
obligations under UNRWA’s Staff Regulations and Rules, are 
promulgated: 

(a) Sexual exploitation and sexual abuse constitute acts of 
serious misconduct and are therefore grounds for disciplinary 
measures, including summary dismissal[.] 
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[…] 

92. In view of the foregoing provisions of the Agency’s applicable regulatory 

framework, the Tribunal holds that the Applicant’s actions were in clear violation 

of the above-quoted provisions and that he did not at all conduct himself in a manner 

befitting his status as an employee of the Agency. As a School Principal, it was 

seriously inappropriate and egregious for the Applicant to have abused his authority 

by initially refusing the admission of a student and then instantaneously agreeing 

to change his mind in view of obtaining sexual favours from the mother of the 

student, all the while taking advantage of that particular moment to inappropriately 

touch the Complainant and address her with sexual connotations. In this regard, not 

only were the Applicant’s actions a manifest abuse of his functions against an 

indirect beneficiary in a vulnerable situation, but they were also an intentional act 

of sexual abuse and exploitation. Thus, the Tribunal has no doubt that such actions 

by a School Principal constitute serious misconduct. 

Proportionality 

93. Having qualified the Applicant’s actions as serious misconduct, the Tribunal, 

as a third step, has to review whether the disciplinary measure imposed on him was 

proportionate to the offence.  

94. At the outset, PD A/10 provides: 

11. Serious misconduct constitutes ground for the most severe 
disciplinary measures, up to and including summary dismissal.  

95. It has to be further recalled that, pursuant to Area Staff Rule 110.1, paragraph 

4, the decision to impose a disciplinary measure is within “the discretionary 

authority of the Commissioner-General”. In addition, as it has been held by the 

UNAT in Mousa 2014-UNAT-431, paragraph 30, the Tribunal’s review of the 

proportionality of a disciplinary sanction is limited to determining whether such 

sanction appears to be “absurd, arbitrary or tainted by extraneous reasons or bias”. 

96. The Tribunal agrees entirely with the impugned decision, in which the DUO/J 

referred to two factors in determining the proportionality of the disciplinary 

measure. First, despite his duty as a School Principal to nurture and educate the 
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students in his school, the Applicant, instead of upholding this duty, used a student’s 

enrolment to make sexual advances towards the student’s mother. Second, such 

conduct could result in serious reputational damage to the Agency.  

97. Furthermore, the Tribunal adds that, as a School Principal, the Applicant’s 

conduct was all the more serious, as he had the duty to be a role model for the 

students in his school, to show regard for UN values and to act in line with the 

standards of conduct expected of a UN civil servant (Abu Jarbou 2013-UNAT-292, 

paragraph 42).  

98. Moreover, as a woman, the Complainant falls within the category of people 

who have a “most vulnerable” status in accordance with GSC No. 07/2010. In this 

respect, by exploiting this status, the Applicant placed the Complainant in a 

potentially harmful position where she could suffer from retaliation in her 

community because of such an incident, and for having made a complaint about it. 

99. Therefore, although the disciplinary measure of separation from service 

without termination indemnity is a severe sanction, the Tribunal holds that, in the 

present case, it was proportionate to the nature and gravity of the Applicant’s 

serious misconduct. 

100. Consequently, having determined that 1) the facts on which the disciplinary 

measure, i.e., separation from service without termination indemnity, was based 

have been established by clear and convincing evidence, 2) the facts legally support 

the conclusion of serious misconduct, 3) the disciplinary measure was proportionate 

to the offence, and 4) the Respondent’s discretionary authority was not tainted by 

evidence of procedural irregularity, prejudice or other extraneous factors, or error 

of law, the Tribunal finds that the present application must be dismissed.  
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Conclusion 

101. In view of all the foregoing, the Tribunal DECIDES: 

The application is dismissed.  

 

Judge Jean-François Cousin 

Dated this 10th day of November 2020 

Entered in the Register on this 10th day of November 2020 

Laurie McNabb, Registrar, UNRWA DT, Amman 
 


	Case No: 
	UNRWADTJFO2018199: 
	undefined: 
	JUDGMENT: 
	undefined_2: (Signed)
	Laurie McNabb Registrar UNRWA DT Amman: (Signed)


