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Introduction 

1. This is an application by Abdelsalam Zaki Awadalla (“Applicant”) against 

the decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (“Respondent”), to impose on him the 

disciplinary measure of separation from service without termination indemnity. 

Facts 

2. Effective 21 December 2005, the Applicant was employed by the Agency as 

Psychosocial Counselor at Psychosocial Support Programme, Grade 10, Step 1, 

Gaza Field Office (“GFO”). Effective 1 August 2015, the Applicant was promoted 

to the post of Assistant Mental Health Supervisor, Grade 12.  

3. Effective 21 December 2015, the Applicant’s appointment was converted 

from “X” category Fixed-Term Appointment to “A” category Temporary Indefinite 

Appointment.  

4. On 4 October 2017, the Applicant’s wife (“Complainant”) submitted a 

complaint to the Legal Office, Gaza that the Applicant had assaulted and threatened 

to kill her, taken her salary, forced her to sign a power of attorney, and evaded his 

responsibility to provide livelihood for their children. 

5. The Preliminary Assessment Report (“PAR”) dated 15 February 2018 

recommended that the case be investigated.  

6. On 12 March 2018, the Director of UNRWA Operations, Gaza (“DUO/G”) 

authorised an investigation into the reported allegations against the Applicant. 

7. On 17 April 2018, the investigation was concluded, followed by the Report 

of Investigation. 

8. On 3 June 2018, the DUO/G issued the Applicant a due process letter, 

informing him of the findings of the investigation and inviting him to respond to 

the allegations. 
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9. On 26 June 2018, the Applicant responded to the due process letter and denied 

the allegations. 

10. By letter from the Head, Field Human Resources Office (“H/FHRO”) dated 

21 October 2018, the Applicant’s post was retitled as Education Mental Health and 

Psychosocial Support Specialist and was reclassified from full-time to part-time 

effective 1 October 2018. 

11. On 2 December 2018, the DUO/G imposed on the Applicant the disciplinary 

measure of separation from service without termination indemnity, but with 

compensation in-lieu of notice equivalent to one-month’s salary. 

12. On 21 January 2019, the Applicant submitted a request for decision review. 

13. By letter dated 24 February 2019, the Deputy Commissioner-General upheld 

the impugned decision. 

14. In a statement on 1 May 2019, the then Commissioner-General (“CG”) 

announced a decision to reinstate 500 part-time staff members in the GFO to full-

time employment from 1 May to 31 December 2019. The Applicant’s post was 

included in this group. 

15. On 13 May 2019, the application was filed with the UNRWA Dispute 

Tribunal (“Tribunal”). The application was transmitted to the Respondent on 14 

May 2019.  

16. On 13 June 2019, the Respondent filed a motion for an extension of time to 

file his reply. The motion was transmitted to the Applicant on 16 June 2019. 

17. By Order No. 128 (UNRWA/DT/2019) dated 26 June 2019 (“Order No. 

128”), the Tribunal consolidated the present application with a previous application 

of the Applicant registered under Case No. UNRWA/DT/2018/422 (“Case No. 

2018/422”) and granted the Respondent’s motion for an extension of time to file 

the reply. 

18. On 25 July 2019, the Respondent submitted his consolidated reply. The reply 

was transmitted to the Applicant on 28 July 2019. 
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19. By Order No. 150 (UNRWA/DT/2019) dated 30 July 2019, the Tribunal 

ordered the Applicant to keep strictly confidential the Investigation Report that had 

been transmitted to him along with the Respondent’s response to Order No. 128. 

20. On 9 August 2019, the Respondent filed a motion for an extension of time to 

translate his consolidated reply. The motion was transmitted to the Applicant on 13 

August 2019.  

21. By Order No. 170 (UNRWA/DT/2019) dated 25 August 2019, the Tribunal 

granted the Respondent’s motion for an extension of time to translate his 

consolidated reply.  

22. On 20 November 2019, the Respondent filed a motion for a further extension 

of time to translate his consolidated reply. The motion was transmitted to the 

Applicant on the same day.  

23. On 25 November 2019, the Applicant filed an objection to the Respondent’s 

motion for a further extension of time to translate his consolidated reply. The 

Applicant’s objection was transmitted to the Respondent on 26 November 2019.  

24. By Order No. 230 (UNRWA/DT/2019) dated 1 December 2019, the Tribunal 

granted the Respondent’s motion for a further extension of time to translate his 

consolidated reply. 

25. On 31 December 2019, the Respondent submitted the Arabic translation of 

his consolidated reply. The translation was transmitted to the Applicant on the same 

day. 

26. On 14 January 2020, the Applicant filed a motion for leave to file 

observations on the Respondent’s consolidated reply. The motion was transmitted 

to the Respondent on 15 January 2020. 

27. By Order No. 008 (UNRWA/DT/2020) dated 26 January 2020, the Tribunal 

granted the Applicant’s motion to file observations on the Respondent’s 

consolidated reply. 
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28. On 16 February 2020, the Applicant submitted his observations on the 

Respondent’s consolidated reply. The Applicant’s submission was transmitted to 

the Respondent on the same day. 

29. By Order No. 088 (UNRWA/DT/2020) dated 17 June 2020 (“Order No. 

088”), the Tribunal ordered the Respondent to produce written testimonies of the 

Applicant’s mother, father and brothers and of the Complainant’s brothers. The 

Applicant was also allowed to submit written testimonies from relevant individuals 

to support his case. In addition, in this Order, the Tribunal cancelled its previous 

decision to consolidate the present application with Case No. 2018/422 and decided 

to adjudicate these two cases separately.  

30. On 17 July 2020, the Respondent filed his response to Order No. 088, and 

expressed his inability to provide the requested written testimonies. The 

Respondent’s response was transmitted to the Applicant on 19 July 2020. 

31. On 17 July 2020, the Applicant filed his response to Order No. 088. The 

Applicant’s response was transmitted to the Respondent on 20 July 2020. 

32. On 19 July 2020, the Respondent filed a further response to Order No. 088, 

and requested to be granted an exceptional extension of time to submit the requested 

written testimonies. The Respondent’s submission was transmitted to the Applicant 

on 20 July 2020. 

33. By Order No. 112 (UNRWA/DT/2020) dated 21 July 2020, the Tribunal 

granted the Respondent’s request for an exceptional extension of time to submit his 

response to Order No. 088. 

34. On 22 July 2020, the Applicant filed an additional submission with respect to 

the Respondent’s response to Order No. 088. The Applicant’s submission was 

transmitted to the Respondent on 23 July 2020. 

35. By Order No. 118 (UNRWA/DT/2020) dated 26 July 2020 (“Order No. 

118”), the Tribunal ordered the Respondent to provide a copy of the Complainant’s 

complaint registered by the Legal Office, Gaza on 4 October 2017, as well as a copy 
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of the PAR issued following the complaint. The Respondent did not submit his 

response to this Order in due time.  

36. On 28 July 2020, the Tribunal issued a Notice of Hearing convoking the 

parties to a hearing on 1 September 2020. 

37. On 3 August 2020, the Applicant filed his response to the Notice of Hearing. 

The Applicant’s response was transmitted to the Respondent on 4 August 2020. 

38. On 4 August 2020, the Respondent filed his response to the Notice of 

Hearing. The Respondent’s response was transmitted to the Applicant on the same 

day. 

39. On 11 August 2020, the Respondent filed his additional response to Order 

No. 088, and provided the requested written testimonies. The Respondent’s 

response was transmitted to the Applicant on 16 August 2020. 

40. By Order No. 144 (UNRWA/DT/2020) dated 25 August 2020, the Tribunal 

informed the parties that the Complainant would testify at the hearing and ordered 

the Respondent to comply with Order No. 118 without any further delay. 

41. On 27 August 2020, the Respondent submitted his response to Order No. 118. 

The Respondent’s submission was transmitted to the Applicant on the same day. 

42. By Order No. 148 (UNRWA/DT/2020) dated 27 August 2020 (“Order No. 

148”), the Tribunal ordered the Respondent to provide the Tribunal with copies of 

the Complainant’s complaints to the local police with respect to the Applicant’s 

actions, especially those containing allegations of domestic violence. 

43. On 27 August 2020, the Respondent submitted his response to Order No. 148. 

The Respondent’s submission was transmitted to the Applicant on 30 August 2020. 

44. On 1 September 2020, the scheduled hearing took place. The Tribunal heard 

from the Applicant, the Respondent and the Complainant.  

45. On 6 September 2020, the Applicant submitted his closing arguments. The 

Applicant’s submission was transmitted to the Respondent on 7 September 2020.   
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46. On 11 October 2020, the Applicant submitted further comments. The 

Applicant’s submission was transmitted to the Respondent on 12 October 2020. 

Applicant’s contentions 

47. The Applicant contends: 

i) The Investigator was biased as she had a friendship with the 

Complainant; 

ii)  The Investigator did not treat him in a respectful manner during his 

interview. She was determined to convict him; she forced him to answer a 

telephone call from a colleague and obliged him to put the telephone on 

speaker in order to be able to hear their conversation; 

iii) During his interview, the Investigator focused extensively on his 

relationship with a colleague who had called him during the interview, despite 

the fact that this issue was entirely irrelevant with respect to the allegations 

against him;   

iv) The Applicant’s proposed witnesses were not interviewed by the 

Investigator, as she told him that she already had enough evidence to convict 

him; 

v) The Investigator was biased, as she decided to interview only the 

witnesses proposed by the Complainant;  

vi) It is clear from many aspects of the investigative process that it had been 

conducted in a hasty manner;  

vii) Despite the allegations, he has witnesses to testify that he constantly 

provided his children with financial support, either via mediators or directly, 

when he was with them after school or on other occasions;  

viii) He did not force his children to stay with him;  
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ix) The Complainant filed her complaint with the Agency in order to 

blackmail him for the settlement of their domestic and financial disputes. 

After an agreement was reached, the Complainant retracted her complaint and 

confessed that she had exaggerated the matter during the investigation, that 

some of her allegations had been false and that she was regretful;  

x) With respect to the allegations about the electricity bill, it was not he, 

but rather it was the Government, who made the deductions from the 

Complainant’s account, as she was a public servant;  

xi) Even though the bank deducted some amounts from the Complainant’s 

salary, as she was the guarantor for the loan, the Applicant compensated the 

Complainant in this regard. Nevertheless, his witnesses in this regard were 

not heard by the Investigator;  

xii) The Investigator violated his due process rights by not observing the 

confidentiality of the investigative process, as months before the impugned 

decision was made, she leaked to the Complainant the information that the 

Applicant would be terminated;  

xiii) Despite the fact that the alleged dispute took place in July 2017, the 

complaint was only submitted in March 2018. Thus, the Complainant waited 

eight months before submitting her complaint in a matter that allegedly posed 

a threat to her life;  

xiv) If the allegations against him had been truthful, the Complainant would 

have filed a complaint to the local police; however, this did not happen. None 

of the complaints against him filed by the Complainant to the local police was 

about a threat to her life or domestic violence;  

xv) One of the witnesses referred to in the Investigation Report provided 

false testimony in order to cause detriment to him due to a financial dispute 

between them;  

xvi) The testimony of her daughter was taken via a telephone call under the 

Complainant’s guidance. In addition, at that time, her daughter was a minor;  
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xvii) There was no domestic violence, no threat to the Complainant’s life, no 

financial abuse;  

xviii) The DUO/G was biased against him, as he decided to terminate him 

despite the Investigator’s recommendation for a less severe disciplinary 

sanction;  

xix)  The DUO/G was biased against him, as he has imposed less severe 

disciplinary sanctions on other staff members who have been charged with 

serious misconduct;  

xx) In a very similar case, the complaint was not investigated, as it was 

deemed to be a private family affair;  

xxi) The dispute between him and the Complainant was resolved in 

accordance with Sharia law, social traditions and norms; and 

xxii) He has never been convicted before the local authorities with respect to 

the Complainant’s allegations against him. 

48. The Applicant requests: 

i) The rescission of the disciplinary measure and to be reinstated; and  

ii) To be compensated for the material and moral damages he sustained.  

Respondent’s contentions 

49. The Respondent contends: 

i) The decision to separate the Applicant without termination indemnity 

for serious misconduct was properly effected;  

ii) The Applicant’s due process rights were respected, and a 

comprehensive fact-finding investigation into the allegations raised against 

the Applicant was conducted; 
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iii) The facts upon which the disciplinary measure was based were 

established by clear and convincing evidence;  

iv) The facts upon which the disciplinary measure was based constituted 

serious misconduct; 

v) There is no provision in the Agency’s regulatory framework obliging 

the Investigator to interview all the proposed witnesses; 

vi) The Agency makes its own determination with respect to the conduct 

of staff members independent from national jurisdictions or other dispute 

resolution mechanisms;  

vii) The Applicant’s allegations that the Investigator was biased are not 

supported by any evidence;  

viii) The disciplinary measure imposed was proportionate to the severity of 

the serious misconduct committed by the Applicant; 

ix) The Applicant’s due process rights were fully observed;  

x) The Applicant has failed to provide any evidence that the impugned 

decision was arbitrary or capricious, was motivated by prejudice or other 

extraneous factors, or was flawed by procedural irregularity or error of law; 

and 

xi) The relief sought by the Applicant has no legal basis. 

50. The Respondent requests the Tribunal to dismiss the application in its 

entirety.  

Considerations 

51. The Applicant contests the decision to impose on him the disciplinary 

measure of separation from service without termination indemnity. The Applicant 

was disciplined for the following: 1) domestic violence against the Complainant, 
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including physical violence and threats of violence, 2) financial abuse of the 

Complainant and 3) failure to provide adequate support to his dependent children. 

52. With respect to the standard of review in disciplinary cases, the United 

Nations Appeals Tribunal (“UNAT”) held in Negussie 2016-UNAT-700, paragraph 

18, as follows:  

Judicial review of a disciplinary case requires the UNDT to 
consider the evidence adduced and the procedures utilized 
during the course of the investigation by the Administration. In 
this context, the UNDT is “to examine whether the facts on 
which the sanction is based have been established, whether the 
established facts qualify as misconduct [under the Staff 
Regulations and Rules], and whether the sanction is 
proportionate to the offence”. And, of course, “the 
Administration bears the burden of establishing that the alleged 
misconduct for which a disciplinary measure has been taken 
against a staff member occurred”. “[W]hen termination is a 
possible outcome, misconduct must be established by clear and 
convincing evidence”, which “means that the truth of the facts 
asserted is highly probable”. 

53. Therefore, the Tribunal must first ascertain whether the facts on which the 

sanction is based have been established by clear and convincing evidence prior to 

determining whether the established facts qualify as misconduct and the sanction is 

proportionate to the offence.  

Establishment of facts  

54. The Tribunal will start the examination of the establishment of facts with 

respect to the allegations of domestic violence against the Complainant prior to 

addressing the allegations of financial abuse and failure to provide adequate support 

to dependent children.  

Domestic violence  

55. It is clear from the case record that a dispute erupted between the Applicant 

and the Complainant in July 2017. The Tribunal recalls that the Complainant 

submitted her complaint to the Agency on 4 October 2017, approximately three 

months after the incident. In her complaint, other than the financial issues, the 
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Complainant indicated that the Applicant had kicked her, threatened to kill her and 

attempted to attack her. 

56. During the investigative stage, Witness No. 2 stated that one of the 

Complainant’s brothers had told him that the Applicant had called him and stated 

as follows: “Come and take your sister, I divorced her and if she stays, I will kill 

her”. Also, Witness No. 4 told the Investigator that the Applicant had told him, 

several times, that he has been beating his wife and taking her salary. Finally, the 

Applicant’s daughter testified that she had heard her father threatening to beat and 

kill her mother.  

57. With respect to these statements, the Tribunal notes that the Complainant’s 

brother affirmed, in his own written testimony, the aforementioned statement of 

Witness No. 2. Nevertheless, his testimony is not entirely credible, given the fact 

that he is a close relative of the Complainant. Regarding the statement of Witness 

No. 4, the Applicant questions his credibility and alleges that this witness provided 

false testimony in order to cause detriment to him due to a financial dispute between 

them. Lastly, in terms of the testimonies of children, the UNAT held that they can 

be accepted, especially in a case involving an allegation of physical abuse, but 

rather, as corroborating evidence (Suleiman 2020-UNAT-1006, para. 12). 

58. As a result, the Tribunal considered that the Investigation Report did not 

include sufficient evidence to establish the allegations of domestic violence by clear 

and convincing evidence. For such situations, the UNAT provided the following 

guidelines in Nadasan 2019-UNAT-918, para. 40:  

If […] the UNDT does not find the evidence established during 
the disciplinary proceedings is sufficient, it will undertake a 
“fresh” or “de novo” investigation meaning that the UNDT will 
(re)hear witnesses and/or gather other evidence to examine and 
assess whether the above-mentioned standard of proof has been 
met. The Appeals Tribunal would like to point out that there has 
been no change in jurisprudence. The UNDT is not allowed to 
investigate facts on which the disciplinary sanction has not been 
based and may not substitute its own judgment for that of the 
Secretary-General. It will only examine whether there is 
sufficient evidence for the facts on which the disciplinary 
sanction was based. Before the UNDT issued its judgment in 
Mbaigolmem, it was not disputed that the UNDT has the 
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authority to rehear the witnesses of the disciplinary proceedings 
in order to assess whether there is sufficient evidence to 
conclude that misconduct occurred, and the UNDT has done 
that several times (internal references omitted) (Emphasis in 
original). 

59. In accordance with the UNAT’s jurisprudence, and in order to render a fair 

and comprehensive Judgment that would do justice to the parties, the Tribunal 

decided that additional testimonies were necessary. Thus, the Tribunal ordered the 

Respondent to produce written testimonies of the Applicant’s mother, father and 

brothers and of the Complainant’s brothers. The Applicant was also allowed to 

produce written testimonies from individuals, who, as he contended, were not 

invited for an interview by the Investigator. After having reviewed all the submitted 

written testimonies from both parties, the Tribunal decided to hear only the 

Complainant as a witness during the hearing. The Tribunal also notes that the 

Applicant and Complainant are now divorced. 

60. The Tribunal notes at this stage that, per its consistent practice in conducting 

hearings, the Applicant was not sworn in as a witness and the Respondent was 

allowed to ask questions of the Applicant. Accordingly, following the parties’ 

opening statements, the Judge and Counsel for the Respondent respectively asked 

questions of the Applicant and Complainant. The Applicant was allowed to ask 

questions of the Complainant. 

61. During the hearing, the Applicant declared that he has never beaten the 

Complainant or his children and indicated that he was not even at home on the day 

of the alleged incident. The Complainant indicated during the investigation that she 

was out with her kids on the day of the alleged incident, when the Applicant had 

called and told her not to come back home. It is also undisputed that, later, the 

Complainant went to her father-in-law’s apartment instead of her own apartment, 

both of which are in the same building that is owned by the Applicant’s father. It 

seems that at some point, the Applicant also came to his father’s apartment and lost 

his temper and that even his own family members had difficulties in calming him 

down. The Complainant testified at the hearing that, together with her children, she 

was at her father-in-law’s apartment and that the door of the apartment and her 

father-in-law were preventing the Applicant from attacking her. The Tribunal is 
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convinced that, later, the Complainant – together with the children – left her father-

in-law’s apartment following the arrival of her brothers to pick her up. 

62. During the hearing, the Complainant reiterated several times that her 

complaint was about the financial issues and that the Applicant did not use physical 

violence against her. Regarding the verbal threats, the Complainant indicated that 

her statement to the Investigator about the Applicant’s threats to kill her was, in 

fact, what her brother had told her. She stated that her brother had told her that the 

Applicant would kill her if she would not leave him. The Complainant also 

indicated that while she was at her father-in-law’s apartment, the Applicant was 

shouting and hitting the door and that she did not hear exactly what he was saying 

or shouting about.  

63. The Tribunal is aware that the Complainant’s credibility is questionable given 

the fact that she might have agreed to amend her testimony in accordance with a 

private understanding with the Applicant. Nevertheless, her credibility at the time 

of the complaint is also dubious. In this regard, the Tribunal notes that the impugned 

decision dated 2 December 2018 indicates, in relevant parts, as follows: 

Ms Obaid stated that 18 consecutive mortgage payments were 
debited from her account, starting in November 2016 and 
ending in April 2018, which totalled NIS 15,650. Of these 18 
deductions, the first five (November 2016 to March 2017) were 
partial deductions averaging NIS 100-200. The next 13 
deductions (April 2017 to April 2018) were for your full 
monthly payment of $500.  

While Ms Obaid acknowledges that you reimbursed her NIS 
5,650 for the deductions occurring between July and September 
2017, she states that you have not reimbursed her, or even 
offered to reimburse her, the remaining NIS 10,000. She claims 
that you disagreed with the reconciliation agreement reached on 
1 October 2017, which requires you to repay her the salary, and 
you immediately indicated that you would not comply with it. 
She denies refusing to accept any funds from you. 

64. The Tribunal recalls that even though the dispute between the Applicant and 

the Complainant erupted in July 2017, the Complainant only submitted her 

complaint to the Agency on 4 October 2017, approximately three months after the 

incident and only three days after the Applicant’s refusal to comply with the 
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aforementioned reconciliation agreement dated 1 October 2017. Accordingly, the 

Tribunal concludes that the Complainant’s testimony at the hearing about the 

motives of her complaint is more plausible than her original allegations about the 

domestic violence. Lastly, the Tribunal highlights that even though the 

Complainant submitted several complaints to the local police against the Applicant, 

these complaints were about financial disputes and custodial issues and were not 

related to domestic violence.   

65. The Tribunal emphasises that its role is not to make a determination as to 

whether or not the Applicant was engaged in domestic violence against the 

Complainant. Rather, its role is to judicially review whether or not the Agency 

established the facts underlying the alleged misconduct of domestic violence by 

clear and convincing evidence, which means that the truth of the facts asserted is 

highly probable (Diabagate 2014-UNAT-403, para. 30; Mobanga 2017-UNAT-

741, para. 24). 

66. Recently, in Negussie 2020-UNAT-1033, para. 45, the UNAT further 

elucidated the nature of “clear and convincing evidence” as follows:   

Clear and convincing evidence of misconduct […] imports two 
high evidential standards. The first (“clear”) is that the evidence 
of misconduct must be unequivocal and manifest. Separately, 
the second standard (“convincing”) requires that this clear 
evidence must be persuasive to a high standard appropriate to 
the gravity of the allegation against the staff member and in light 
of the severity of the consequence of its acceptance. Evidence, 
which is required to be clear and convincing, can be direct 
evidence of events, or may be of evidential inferences that can 
be properly drawn from other direct evidence. 

67. Accordingly, in the present case, the evidence against the Applicant with 

respect to the allegation of domestic violence is not “unequivocal and manifest” and 

“persuasive” enough to establish that the Applicant was engaged in domestic 

violence against the Complainant. The Tribunal considers that the sole fact that 

seems to have been established, and this is only by preponderance of evidence, is 

that the Applicant threatened to attack the Complainant by shouting and hitting the 

door of his father’s apartment, in which the Complainant had found refuge. Such 

an action would constitute serious misconduct if there was other supporting and 
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corroborating evidence establishing that the Applicant was engaged in domestic 

violence. However, this is not the case in the present context.     

68. Consequently, in view of the foregoing, and despite the Applicant’s plausible, 

on preponderance of evidence, threat to attack the Complainant in one incident, 

which is very unfortunate and is hereby condemned by the Tribunal in strongest 

terms, the Tribunal considers that the Agency failed to establish by clear and 

convincing evidence that the Applicant was engaged in domestic violence against 

the Complainant. 

Financial abuse and failure to provide adequate support to dependent children 

69. Regarding these two facts upon which the Applicant was also admonished in 

the contested disciplinary measure, the Tribunal will not examine whether these 

facts are established, as it will be concluded below that they do not constitute 

misconduct in the context of the present case. 

Misconduct 

Domestic violence 

70. Undoubtedly, domestic violence is contrary to the United Nations’ core 

values as specified in the preamble of the United Nations Charter. It is also a clear 

violation of Area Staff Regulation 1.4. This was also confirmed in Toukolon 2014-

UNAT-407, paragraphs 16-26. Nevertheless, in the present case, the Tribunal will 

not examine this issue further, as it concluded above that the Agency failed to 

establish by clear and convincing evidence that the Applicant was engaged in 

domestic violence against the Complainant. 

Financial abuse 

71. The impugned decision dated 2 December 2018 addresses quite extensively 

several aspects of this second motive with ample details. In relevant part, it reads 

as follows: 

The Investigation found that you have consistently defaulted on 
your mortgage on a home in the Al-Shaboura neighbourhood of 
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Rafah, causing the bank to deduct the mortgage payments from 
the salary of Ms Obaid, who is a guarantor on the mortgage. The 
Investigation also found that Ms Obaid remains responsible for 
the electricity payments at the flat in which you reside, although 
she vacated the flat prior to your divorce. The Investigation 
found that your conduct has left Ms Obaid with little or no 
ability to provide financially for herself or the children, and thus 
that your conduct constitutes financial abuse. The Investigation 
noted that Ms Obaid raised these allegations in her lawsuit for 
alimony and unpaid mahr (dowry), which was filed with the 
Rafah Sharia Court on 8 October 2017 (emphasis in original). 

72. Following these particulars, the impugned decision provides lengthy details 

for each aspect of the financial disputes between the former spouses, such as the 

mortgage, dowry, electricity bill, debts, reimbursements and so on and so forth. In 

this regard, the Tribunal does not comprehend how these facts would constitute 

misconduct. The contested decision determines the Applicant’s misconduct as 

follows: 

Having reviewed all of the relevant evidence in this case, 
including the information that you provided in your subject 
interview and your 28 June 2018 letter, I find that you breached 
your obligations as an UNRWA staff member under Area Staff 
Regulations 1.1 and 1.4. 

73. These two provisions stipulate as follows:  

REGULATION 1.1 

Staff members, by accepting appointment, pledge themselves to 
discharge their functions with the interest of the Agency only in 
view. 

[…] 

REGULATION 1.4 

Staff members shall conduct themselves at all times in a manner 
befitting their status as employees of the Agency. They shall not 
engage in any activity that is incompatible with the proper 
discharge of their duties with the Agency. […] 

74. Furthermore, Area Staff Rule 110.1 defines “misconduct” as follows: 

1. Failure by a staff member to comply with his or her 
obligations under the Charter of the United Nations, the 
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UNRWA Area Staff Regulations and UNRWA Area Staff Rules 
or other relevant administrative issuances or to observe the 
standards of conduct expected of an international civil servant 
may amount to misconduct and may lead to the institution of a 
disciplinary process and the imposition of disciplinary measures 
for misconduct.  

75. It is evident that there were financial disputes between the couple. It seems 

that the increasing financial tension between them had led to the aforementioned 

incident of July 2017, where the Applicant obliged the Complainant to move out of 

the family/conjugal home. As a result, financial and custodial issues between the 

former couple became the major aspect of their relationship, which was leading to 

a divorce. Apparently, informal reconciliation attempts between the former spouses 

were unsuccessful at resolving these issues, as several cases had been brought 

before the local judicial authorities by the Complainant.  

76. Accordingly, the Tribunal does not consider that, in the present case, the 

Applicant’s alleged actions in the context of these financial disputes would 

constitute misconduct. Moreover, it does not seem that such alleged conduct of the 

Applicant would have any consequences upon the Agency’s reputation. In the 

Tribunal’s view, the settlement of such financial disputes between spouses is not 

the Agency’s role, and it is unreasonable for the Agency to conduct an investigation 

each time a staff member’s spouse files a complaint against the staff member 

regarding their financial disagreements. Consequently, even though the Tribunal 

does not condone the Applicant’s alleged conduct, it holds that, in the present case, 

these facts of “financial abuse” upon which the Applicant was admonished in the 

contested disciplinary measure are not misconduct in view of the Agency’s 

regulatory framework.  

77. Lastly, the impugned decision makes a passing reference to the Applicant’s 

unlawful gains of dependency allowance for approximately 13 years while his 

spouse was actually employed. The Tribunal notes that the recovery of these 

unlawful gains was one of the recommendation of the Investigation Report. In his 

response to the due process letter, the Applicant indicated that this matter had 

already been settled and that the Agency had recovered the overpayments from him. 

The Respondent does not contest this assertion and, given the passing reference to 
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this issue in the contested decision, the Tribunal assumes that this issue has been 

resolved between the parties.  

Failure to provide adequate support to dependent children 

78. The last motive of the impugned decision is the Applicant’s alleged failure to 

provide adequate financial support to his dependent children after the Complainant 

had moved out of the family/conjugal home with the children. It is not contested 

that from the time of the incident in July 2017, the children have been living with 

their mother at the Complainant’s parents’ home. It is alleged that the Applicant 

had not provided adequate financial support for his children and that he had 

conditioned any such support on the children’s return to the family/conjugal home. 

79. In this regard, the Tribunal can only regret the consequences of these disputes 

between the parents on the children. Nevertheless and unfortunately, such negative 

implications on the children are plausible in cases of contested divorce. In any 

event, the question for the Tribunal is whether or not these alleged facts would 

constitute misconduct. If such failure resulted in the children being poorly looked 

after, such as being deprived of the essential means of life or being unable to attend 

school and to have access to education, it might constitute serious misconduct. 

However, none of these factors has been demonstrated in the present case. 

80. Rather, it is clear that the disagreement between the former spouses 

concerning the financial burden of their children was simply a continuation of their 

other financial disputes. As consistently held by this Tribunal, the Agency cannot 

be concerned each time someone complains about the acts of a staff member taking 

place entirely outside the workplace. Most of the time, these incidents are of a 

personal nature and the Agency would not be directly involved (Zeighan 

UNRWA/DT/2018/060, para. 39; Johar UNRWA/DT/2017/033, para. 27). 

Consequently, the Tribunal concludes that, in the present case, the Applicant’s 

alleged failure to provide adequate support to his dependent children is not 

misconduct in view of the Agency’s regulatory framework. 
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Proportionality 

81. The Tribunal recalls that in terms of the allegations of domestic violence 

against the Applicant, it concluded above that the Agency failed to establish by 

clear and convincing evidence that the Applicant was engaged in domestic violence 

against the Complainant. In terms of the allegations of “financial abuse” and failure 

to provide adequate support to dependent children, the Tribunal held above that, in 

the present case, these allegations would not constitute misconduct in view of the 

Agency’s regulatory framework. Consequently, as there is no misconduct, the 

Tribunal will not review whether or not the disciplinary measure imposed on the 

Applicant was proportionate to his alleged actions. Thus, the impugned decision is 

hereby rescinded.  

Remedies 

Compensation in lieu of rescission 

82. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

(a) Rescission of the contested administrative decision or 
specific performance, provided that, where the contested 
administrative decision concerns appointment, promotion or 
termination, the Dispute Tribunal shall also set an amount of 
compensation that the respondent may elect to pay as an 
alternative to the rescission of the contested administrative 
decision or specific performance ordered, subject to 
subparagraph (b) of the present paragraph[.]  

83. Accordingly, as the rescinded decision concerns a termination, the Tribunal 

must determine an amount of compensation that the Agency may elect to pay as an 

alternative to the rescission of the contested decision. The Tribunals recalls that an 

award under Article 10(5)(a) of its Statute is alternative compensation in lieu of 

rescission. It is not an award of moral damages (Elayyan 2018-UNAT-887, 

paragraphs 30-31). 

84. With respect to the amount of the alternative compensation, the Tribunal 

recalls that the Applicant was employed by the Agency under a Temporary 
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Indefinite Appointment and that by letter from the H/FHRO dated 21 October 2018, 

his appointment was reclassified from full-time to part-time effective 1 October 

2018. If the Applicant had not been separated on 2 December 2018, he would have 

continued to be employed on a part-time basis until May 2019, as the then CG 

announced on 1 May 2019 his decision to reinstate 500 part-time staff members in 

the GFO to full-time employment. Accordingly, in the present case, the Tribunal 

holds that it is appropriate to set the alternative compensation to the equivalent of 

21.5 months’ net base salary.  

Compensation for harm – material damages 

85. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

[…] 

(b) Compensation for harm supported by evidence, which shall 
normally not exceed the equivalent of two years’ net base salary 
of the applicant. The Dispute Tribunal may, however, in 
exceptional cases order the payment of a higher compensation 
and shall provide the reasons for that decision. 

86. Accordingly, an award of compensation for harm must be supported by 

evidence. In the present case, the Tribunal notes that with respect to his request for 

compensation for material damages, i.e., for being obliged to sell his house for a 

lower price, as he needed the money after his separation, the Applicant failed to 

provide any evidence of harm in order to be awarded compensation in accordance 

with the provisions of Article 10(5) of the Tribunal’s Statute. Therefore, the 

Tribunal holds that it would not be appropriate to award the Applicant any 

compensation for his alleged material damages. 

Compensation for harm – moral damages 

87. Likewise, an award of compensation for harm for moral damages must be 

supported by evidence, in accordance with the aforementioned provisions of the 

Tribunal’s Statute. In the present case, the Tribunal notes that the Applicant failed 

to provide any evidence of moral damages in order to be awarded compensation. 
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Therefore, the Tribunal holds that it would not be appropriate to award the 

Applicant any compensation for his alleged moral damages. 

Conclusion 

88. In view of the foregoing, the Tribunal DECIDES: 

i) The impugned decision to impose on the Applicant the disciplinary 

measure of separation from service without termination indemnity is hereby 

rescinded; 

ii) Should the Respondent elect to pay financial compensation instead 

of effectively rescinding the impugned decision, he shall pay the Applicant 

the alternative compensation in lieu of rescission equivalent to the amount of 

21.5 months’ net base salary;  

iii) The Applicant is not awarded any compensation for his alleged material 

and moral damages; and 

iv) The amount of 21.5 months’ net base salary is to be paid within 60 days 

of the date this Judgment becomes executable during which period the US 

Prime Rate, applicable as of that date, shall apply. If the sum is not paid within 

the 60-day period, an additional five per cent shall be added to the US Prime 

Rate until the date of the payment. 

Judge Jean-François Cousin 

Dated this 10th day of November 2020 

Entered in the Register on this 10th day of November 2020 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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