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Introduction 

1. This is an application by Mohammad Al Othman (“Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees in 

the Near East, also known as UNRWA (“Respondent”), to impose on him the 

disciplinary measure of summary dismissal. 

Facts 

2. Effective 10 September 2001, the Applicant was employed by the Agency as 

“Secondary Teacher Math/Computer” on a Limited Duration Contract, Level 6U, 

Step 1.  

3. Effective 1 August 2004, the Applicant’s appointment was converted from 

“Z” to “X” category, and the Applicant was appointed on a fixed-term appointment, 

Grade 10, Step 1, Lebanon Field Office (“LFO”). 

4. After several extensions, effective 14 September 2006, the Applicant was 

transferred to the post of “Teacher Mathematics” at Amqa Preparatory Girls’ 

School, (“Amqa School”) in Nahr El Bared Camp (“NBC”). The Applicant held 

this post at the time relevant to the instant application, Grade 11, Step 16. 

5. By email to the Grievances Officer, LFO dated 10 November 2015, the 

Protection Officer, Operations Support Office reported that the Operations Support 

Office Team had received a phone call from Mr. A. L., a teacher at Amqa School, 

alleging that the Applicant sexually abused a 16-year-old student of the school, Ms. 

A. The incident allegedly had taken place at the Applicant’s private tutoring centre 

(“Centre”), inside NBC. 

6. On 16 November 2015, the complaint was referred to the Department of 

Internal Oversight Services (“DIOS”) and a preliminary assessment report (“PAR”) 

was ordered by the Director of the DIOS. The PAR dated 13 December 2015, 

recommended that a formal investigation be conducted into the allegations against 

the Applicant.  
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7. In the Investigation Report dated 13 July 2016 (“Investigation Report”), the 

DIOS determined that there was sufficient evidence to conclude that the Applicant 

had breached the Agency’s regulatory framework with respect to the prohibition of 

sexual exploitation and abuse.  

8. By letter to the Applicant dated 15 November 2016, the Acting Director of 

UNRWA Affairs, Lebanon (“A/DUA/L”) informed him about the findings of the 

investigation and provided him with an opportunity to respond. The Applicant 

responded on 15 December 2016. 

9. By memorandum to the Commissioner-General (“CG”) dated 18 January 

2017, the A/DUA/L recommended the summary dismissal of the Applicant for his 

engagement in serious misconduct. The CG approved the recommendation on 28 

February 2017.  

10. By letter dated 17 March 2017, the A/DUA/L imposed on the Applicant the 

disciplinary measure of summary dismissal, and the Applicant was separated from 

the Agency on the same day.  

11. On 15 May 2017, the Applicant submitted to the Deputy Commissioner-

General a request for review of the decision to summarily dismiss him. 

12. On 5 July 2017, the Applicant filed a motion with the UNRWA Dispute 

Tribunal (“Tribunal”) requesting that he be given copies of the preliminary and final 

investigation reports and that the Tribunal grant him an extension of time to file his 

application.  

13. By Order No. 090 (UNRWA/DT/2017) dated 12 July 2017 (“Order No. 

090”), the Tribunal, inter alia, found that it had received sufficient information to 

open a case file and considered the Applicant’s motion as an application. The 

Applicant’s motion dated 5 July 2017 was transmitted to the Respondent, along 

with Order No. 090. 

14. On 26 September 2017, the CG issued a new letter summarily dismissing the 

Applicant. The CG indicated that his letter had superseded the previous letter dated 

17 March 2017, which had been issued by the A/DUA/L. The CG found that the 
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Applicant had abused his position as a teacher by engaging in “Sexual Exploitation 

and Abuse of an UNRWA beneficiary”. The CG also indicated that the effective 

date of the Applicant’s summary dismissal remained the same, i.e., 17 March 2017.   

15. By Order No. 069 (UNRWA/DT/2018) dated 12 April 2018 (“Order No. 

069”), the Tribunal requested the Respondent to submit to the Tribunal ex parte any 

preliminary and/or final investigation reports, including all annexes and/or 

appendices. On 23 April 2018, the Respondent submitted his response to Order No. 

069, along with the requested documents. 

16. On 26 November 2018, a first hearing took place during the initial 

proceedings of the present case. The Tribunal heard from the Respondent and his 

witnesses, namely, Ms. N. W. (“Deputy School Principal”), and the experts, Ms. T. 

S. and Ms. Z. F. The Applicant and his representative were not present at this 

hearing.  

17. On 20 March 2019, a second hearing took place during the initial proceedings 

of the present case. The Tribunal heard from the Respondent and Ms. A, who 

testified via video-link from the LFO. The Applicant and his representative were 

not present at this hearing.  

18. By Judgment Al Othman UNRWA/DT/2019/019 dated 17 April 2019 (“Al 

Othman 2019/019”), the Tribunal rescinded the Agency’s decision to summarily 

dismiss the Applicant and ordered in-lieu compensation in the amount of 

USD19,000 (corresponding to two years’ net base salary). 

19. Regarding the entire procedural history of this case leading up to the 

Judgment Al Othman 2019/019, reference is made to paragraphs 12 to 69 of the said 

Judgment. 

20. On 17 June 2019, the CG filed an appeal to the United Nations Appeals 

Tribunal (“UNAT”) against Al Othman 2019/019.  

21. In its Judgment Al Othman 2019-UNAT-972 dated 25 October 2019, the 

UNAT remanded the case to this Tribunal for a new consideration of the merits. 
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22. By Order No. 029 (UNRWA/DT/2020) dated 1 March 2020 (“Order No. 

029”), the Tribunal ordered the parties to submit their comments following the 

UNAT’s Judgment Al Othman 2019-UNAT-972. 

23. On 1 April 2020, the Applicant filed his comments in compliance with Order 

No. 029. The Applicant’s submission was transmitted to the Respondent on 2 April 

2020.  

24. On 1 April 2020, the Respondent filed a motion for an extension of time to 

file his comments. The Respondent’s motion was transmitted to the Applicant on 

the same day.  

25. By Order No. 052 (UNRWA/DT/2020) dated 16 April 2020, the Tribunal 

granted the Respondent’s motion for an extension of time to file his comments. 

26. On 17 May 2020, the Respondent filed his submission in response to Order 

No. 029, with the exception of some of its annexes. The Respondent’s submission 

was transmitted to the Applicant on 27 May 2020.  

27. On 4 June 2020, the Respondent filed the rest of the annexes to his submission 

in response to Order No. 029. These annexes were transmitted to the Applicant on 

14 June 2020.  

28. On 4 August 2020, the Tribunal issued a Notice of Hearing convoking the 

parties to a hearing on 7 September 2020 (“Notice of Hearing No. 1”). The Tribunal 

ordered the presence of Ms. A, Ms. A’s mother, Mr. A. L. and the Deputy School 

Principal as witnesses to be heard by the Tribunal. 

29. On 18 August 2020, the Respondent filed his response to the Notice of 

Hearing. The Respondent requested that the testimony of Ms. A’s mother be taken 

at a later date due to her illness and indicated that the Deputy School Principal was 

unwilling to attend the hearing. The Respondent’s response was transmitted to the 

Applicant on 20 August 2020. 

30. On 19 August 2020, the Applicant filed his response to the Notice of Hearing. 

The Applicant proposed eight witnesses, including himself, to be heard by the 
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Tribunal during the hearing. The Applicant’s response was transmitted to the 

Respondent on 20 August 2020. 

31. On 23 August 2020, the Applicant filed a motion to submit comments on the 

Respondent’s response to the Notice of Hearing No. 1. The Applicant’s motion was 

transmitted to the Respondent on the same day. 

32. By Order No. 141 (UNRWA/DT/2020) dated 24 August 2020, the Tribunal 

allowed the Applicant to submit written testimonies of his proposed witnesses and 

granted his motion to submit comments on the Respondent’s response to the Notice 

of Hearing No. 1. 

33. On 26 August 2020, the Applicant submitted his comments on the 

Respondent’s response to the Notice of Hearing No. 1. He also requested the 

postponement of the hearing due to the COVID-19 pandemic-related movement 

restrictions for the Applicant and the unavailability of Ms. A’s mother for health 

reason. The Applicant also requested the Tribunal to order the presence of the 

Deputy School Principal. The Applicant’s submission was transmitted to the 

Respondent on the same day. 

34. On 30 August 2020, the Applicant submitted written testimonies of his 

proposed witnesses. The Applicant’s submission was transmitted to the Respondent 

on 31 August 2020. 

35. On 31 August 2020, the Respondent submitted a further response to the 

Notice of Hearing No. 1. The Respondent confirmed the availability of Ms. A, and 

Mr. A. L., and of Ms. A’s mother via telephone only. With respect to the Deputy 

School Principal, the Respondent proposed that she be allowed to provide written 

testimony. In addition, the Respondent proposed that the expert, Ms. Z. F. be 

permitted to testify. The Respondent’s submission was transmitted to the Applicant 

on 1 September 2020. 

36. By Order No. 157 (UNRWA/DT/2020) dated 1 September 2020, the Tribunal 

noted that the Applicant’s participation to the hearing was crucial, and therefore, it 

decided to postpone the hearing until further notice. By the same Order, the 
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Tribunal also denied the testimony of the expert, Ms. Z. F., as her testimony was 

not directly relevant with respect to the alleged incident, and reiterated its order that 

the Deputy School Principal be personally present at the hearing.   

37. By Order No. 171 (UNRWA/DT/2020) dated 17 September 2020 (“Order 

No. 171”), the Tribunal, inter alia, ordered the Respondent to inform the Tribunal 

of the exact dates of the end-of-year examination period, as well as of the end of 

the school year in 2015. The Tribunal also ordered the Respondent to provide any 

additional explanations and evidence with respect to the surrounding circumstances 

of the alleged incident and offered the Applicant the opportunity to provide any 

additional explanations and evidence. 

38. On 8 October 2020, both parties filed their responses to Order No. 171. Each 

party’s response was transmitted to the other party on 11 October 2020. 

39. By Notice of Hearing dated 13 October 2020 (“Notice of Hearing No. 2”), 

the Tribunal convoked the parties to a hearing on 9 and 10 November 2020. The 

Tribunal ordered the presence of Ms. A, Ms. A’s mother, Mr. A. L., the Deputy 

School Principal and Mr. W. H. (“School Principal”) as witnesses to be heard by 

the Tribunal. 

40. Following the issuance of the Notice of Hearing No. 2, Counsel for the 

Respondent informally informed the Tribunal’s Registry about his unavailability to 

appear before the Tribunal for the hearing scheduled on 9 and 10 November 2020.  

41. By Order No. 213 (UNRWA/DT/2020) dated 18 October 2020 (“Order No. 

213”) and Notice of Hearing dated 18 October 2020 (“Notice of Hearing No. 3”), 

the Tribunal convoked the parties to a hearing on 26 and 27 October 2020 instead 

of 9 and 10 November 2020.  

42. On 20 October 2020, both parties filed their responses to Order No. 213. Each 

party’s response was transmitted to the other party on 21 October 2020. 

43. On 20 October 2020, the Applicant filed a separate motion requesting to be 

provided with the Arabic translations of the statements of all individuals 
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interviewed during the investigative process. The Applicant’s motion was 

transmitted to the Respondent on 21 October 2020. 

44. On 21 October 2020, the Applicant filed a motion to submit his comments on 

the Respondent’s response to Order No. 213. The Applicant’s motion was 

transmitted to the Respondent on the same day. 

45. By Order No. 214 (UNRWA/DT/2020) dated 21 October 2020 (“Order No. 

214”) and Notice of Hearing dated 21 October 2020 (“Notice of Hearing No. 4”), 

the Tribunal: 1) informed the parties that the hearing would be postponed to 7 and 

8 December 2020; 2) ordered that, in order to avoid any further delays in the 

proceedings of the case, the parties would only be given the opportunity to present 

verbally their closing arguments on the second day of the hearing on 8 December 

2020; 3) decided that the hearing would be closed to the public; 4) held that the 

Applicant would not be sworn in as a witness for the hearing and that the 

Respondent would be allowed to ask questions of the Applicant; 5) ordered the 

Respondent to ensure the audio-visual presence of Ms. A at the hearing; 6) ordered 

the Respondent to provide his response to the Applicant’s 20 October 2020 motion 

for production of documents and to inform the Tribunal whether the audio 

recordings of all the interviews of the investigative process were available; and 7) 

ordered the parties to submit any further motion for production of documents, 

including requests for translations, on or before 2 November 2020.  

46. On 23 October 2020, the Respondent filed his response to Order No. 214. The 

Respondent opposed the Applicant’s request for the production of the Arabic 

translations of the statements of all individuals interviewed during the investigative 

process and considered such a request to be a “fishing expedition”. The Respondent 

indicated his willingness to provide the Arabic versions of specific witness 

statements. The Respondent also informed the Tribunal that the audio recordings of 

the interviews were no longer available. The Respondent’s submission was 

transmitted to the Applicant on 25 October 2020. 

47. On 25 October 2020, the Applicant filed a motion to receive the Arabic 

translation of the Respondent’s response to Order No. 214, and to file his comments 
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on the Respondent’s response to Order No. 214. The Applicant’s motion was 

transmitted to the Respondent on 26 October 2020. 

48. On 28 October 2020, both parties filed their responses to the Notice of 

Hearing No. 4, and confirmed their attendance at the hearing scheduled for 7 and 8 

December 2020. Each party’s response was transmitted to the other party on 1 

November 2020. 

49. On 2 November 2020, the Applicant filed a motion 1) to submit new 

evidence; 2) requesting the production of certain documents by the Respondent; 3) 

requesting the audio-visual participation of Ms. A’s mother at the hearing, and 4) 

requesting to be provided with the audio recording of the hearing scheduled for 7 

December 2020. The Applicant’s motion was transmitted to the Respondent on 3 

November 2020. 

50. By Order No. 224 (UNRWA/DT/2020) dated 4 November 2020 (“Order No. 

224”), the Tribunal: 1) denied the Applicant’s motion to file his comments on and 

to receive the Arabic translation of the Respondent’s response to Order No. 214; 2) 

provided the parties with instructions with respect to the hearing scheduled for 7 

and 8 December 2020; 3) transmitted to the Applicant the unredacted version of the 

Investigation Report, along with its annexes, as well as the PAR; 4) ordered the 

Respondent to either provide the Applicant with the Arabic translation of the 

Investigation Report and other documents relating to the investigation, i.e., certain 

witness statements (“the translations”), or reimburse the Applicant for the cost of 

the translations following the Judgment; 5) denied the Applicant’s request for 

production of documents made in his motion dated 2 November 2020; 6) granted 

the Applicant’s motion to submit new evidence and allowed the Respondent to 

submit his comments on the Applicant’s new evidence; 7) denied the Applicant’s 

motion requesting the audio-visual participation of Ms. A’s mother at the hearing; 

and 8) denied the Applicant’s motion to be provided with the recording of the 

hearing scheduled for 7 December 2020. 

51. On 10 November 2020, the Applicant submitted his response to Order No. 

224 and his new evidence. The Applicant’s submission was transmitted to the 

Respondent on 11 November 2020. 
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52. On 18 November 2020, the Respondent submitted his response to Order No. 

224 and opposed the Tribunal’s order with respect to the translations. The 

Respondent’s submission was transmitted to the Applicant on 19 November 2020. 

53. By Order No. 236 (UNRWA/DT/2020) dated 19 November 2020 (“Order No. 

236”), the Tribunal ordered the Applicant to proceed with the translations at his 

own cost and informed him that the Respondent would be ordered by the Tribunal 

in the Judgment to reimburse him for the cost of the translations. 

54. On 22 November 2020, the Applicant submitted his response to Order No. 

236 and indicated that, due to his financial constraints, he was unable to proceed 

with the translations at his own cost. The Applicant requested the Tribunal to find 

that “there is a force majeure that prevents [him] from producing a translation of 

the documents”. The Applicant’s response was transmitted to the Respondent on 23 

November 2020. 

55. On 6 December 2020, the Applicant filed a motion requesting the Tribunal 

to: 1) impose costs on the Respondent for not providing the translations and 

delaying the adjudication of the case; 2) order the Respondent to provide the 

translations; and 3) postpone the hearing until he is provided with the translations. 

The Applicant’s motion was transmitted to the Respondent on the same day.  

56. By Order No. 253 (UNRWA/DT/2020) dated 6 December 2020 (“Order No. 

253”), the Tribunal informed the Applicant that the documents for which he has 

requested translations would not be the subject of the hearing and that the subject 

of the hearing would be in reference only to documents that are entirely available 

to both parties in both Arabic and English. The Tribunal thus denied the Applicant’s 

motion. 

57. On 6 December 2020, the Respondent informed the Tribunal that the Deputy 

School Principal had provided the Agency with a certificate that she had contracted 

COVID-19, and therefore, she would not be able to attend the hearing. 
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58. On 7 December 2020, the Applicant submitted his response to Order No. 253 

and invited the Tribunal to reconsider its decision to proceed with the hearing. The 

Applicant’s submission was transmitted to the Respondent on the same day.  

59. On 7 and 8 December 2020, the scheduled hearing took place. The Tribunal 

heard from the Respondent and four witnesses, namely, Ms. A, Ms. A’s mother, the 

School Principal and Mr. A. L. The Applicant and his representative were not 

present at the hearing. In accordance with the Tribunal’s instructions about the 

conduct of the hearing, on 8 December 2020, the Respondent verbally submitted 

his closing arguments. The Applicant and his representative were also not present 

for the closing arguments on the second day of the hearing.  

Applicant’s contentions 

60. The Applicant contends: 

i) Before taking the contested disciplinary measure, the Agency failed to 

provide him with copies of the preliminary and final investigation reports; 

ii) The fact that the contested disciplinary measure to summarily dismiss 

him was taken by the A/DUA/L is a clear violation of the Agency’s regulatory 

framework; 

iii) The CG was not entitled to take a new decision on 26 September 2017, 

superseding the contested disciplinary measure of 17 March 2017. As, on this 

date, the Applicant was no longer an UNRWA staff member; 

iv) The Applicant’s response to the due process letter was not duly 

translated into English before the contested disciplinary measure of 17 March 

2017; nor was the translation offered to the CG before he approved the 

recommendation summarily dismissing the Applicant; 

v) The standard of proof required by the UNAT jurisprudence set out in 

Molari 2011-UNAT-164 is not met, as there is no clear and convincing 

evidence that the Applicant committed the facts upon which he was 

admonished in the contested disciplinary measure;  
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vi) Ms. A came to the Centre accompanied by her relatives and not alone;  

vii) He never requested students to give him photos of Ms. A; some students 

offered to provide Ms. A’s photos to support his case, but he refused them; 

viii) Ms. A changed her version of the alleged incident several times, and, 

therefore, she lacks credibility; 

ix) How is it possible that Ms. A’s mother kept the WhatsApp message 

allegedly sent by the Applicant – informing Ms. A of the changed timing for 

her class – for a couple of months; however, when the preliminary assessment 

took place in November 2015, that message had suddenly disappeared from 

her mobile phone? and 

x) He never abused Ms. A.  

61. The Applicant requests: 

i) The Tribunal to hold an oral hearing to which he and his representative 

are able to participate without any fear of retaliation; 

ii) The rescission of the contested disciplinary measure; 

iii) To be compensated for the entirety of his material damages;  

iv) To be compensated for the violation of his due process rights; and 

v) To be compensated for the moral damages he suffered as a result of the 

contested disciplinary measure.    

Respondent’s contentions 

62. The Respondent contends: 

i) The Applicant’s summary dismissal was properly effected; the 

misconduct has been established by clear and convincing evidence; 

ii) There is a high degree of probability that the alleged misconduct 

occurred; 
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iii) The Applicant has not provided any evidence that the establishment of 

the facts upon which the contested disciplinary measure was based was 

arbitrary or capricious or flawed by procedural irregularity; 

iv) Due process considerations do not apply during the preliminary 

assessment stage; 

v) The Applicant was provided with details of the DIOS’ findings in the 

due process letter, and he was able to mount a defence. In addition, the 

Applicant was availed of a redacted version of the Investigation Report by the 

Tribunal; 

vi) The denial of the alleged incident by Ms. A in the Applicant’s presence 

is understandable and certainly does not mean that the incident did not occur; 

vii) The WhatsApp message informing Ms. A of the changed timing of her 

class was seen by a witness; 

viii) A withdrawal of a complaint filed with the Agency does not necessarily 

affect the Agency’s obligation to investigate allegations of misconduct; 

ix) The Agency has the discretion to correct erroneous decisions, and, in 

the present case, this was done without inordinate delay. In addition, the CG’s 

subsequent decision did not change the original decision and, as such, was 

not a new decision; and  

x) The sanction of summary dismissal was not disproportionate, as it did 

not amount to an injustice.  

63. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 
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Considerations 

Effective date of the contested disciplinary measure 

64. First, the Applicant contends that the A/DUA/L did not have the authority to 

summarily dismiss him. Second, the Applicant sustains that the CG’s decision dated 

26 September 2017, was also unlawful, as the CG does not have the authority to 

sanction a former staff member. 

65. At the outset, the Tribunal notes that the Applicant’s two contentions are 

inherently contradictory. The Applicant cannot contend that the A/DUA/L’s 

decision was illegal while relying on its lawfulness – by arguing that, as a result of 

that decision, he became a former staff member – to claim that the CG’s decision 

was also unlawful. The Applicant cannot have it both ways; the A/DUA/L’s 

decision is either lawful or not. 

66. In any case, irrespective of the Applicant’s arguments, the Tribunal must 

address the question of the effective date of the imposed disciplinary measure.  

67. Area Staff Rule 110.1, paragraph 4, provides as follows: 

The decision to impose a disciplinary measure shall be within 
the discretionary authority of the Commissioner-General. For 
the imposition of disciplinary measures other than summary 
dismissal, such authority is delegated to the Director of Human 
Resources for Headquarters staff and Field Office Directors for 
Field staff. 

68. Accordingly, it is clear that only the CG is authorised to impose on staff 

members the disciplinary measure of summary dismissal. The Tribunal is cognisant 

of the UNAT’s jurisprudence that “only substantial procedural irregularities will 

render a disciplinary measure unlawful” and that “[e]ven a very severe disciplinary 

measure like separation from service can be regarded as lawful if, despite some 

procedural irregularities, there is clear and convincing evidence of grave 

misconduct, especially if the misconduct consists of a physical or sexual assault”.1  

 
1 Sall 2018-UNAT-889, paragraph 33. 
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69. However, in the present case, the Tribunal considers that the fact that the 17 

March 2017 decision to summarily dismiss the Applicant was not taken by the CG, 

– the sole competent authority to summarily dismiss the Agency’s staff members – 

cannot be classified among “some procedural irregularities”. Moreover, despite the 

Respondent’s arguments and reliance on the UNAT’s jurisprudence about the 

correction of erroneous administrative decisions,2 such a critical error cannot 

simply be corrected.  

70. Taking into account the Administration’s broad discretion in disciplinary 

matters,3 it is fundamental for the legality of a disciplinary administrative decision 

that it be taken by the competent authority within the Administration. This is all the 

more significant for the imposition of the most severe disciplinary measure that the 

Agency can impose on a staff member. Thus, a respective mistake, like in the 

present case, is an essential and significant irregularity that inevitably renders the 

imposition of the disciplinary measure of the summary dismissal unlawful. 

Consequently, the Tribunal holds that the A/DUA/L’s 17 March 2017 decision was 

unlawful. 

71. As the Applicant contested the A/DUA/L’s 17 March 2017 decision in a 

timely manner, and as this decision must be declared illegal ab initio, it did not 

affect the Applicant’s status as a staff member. Accordingly, the Applicant 

remained as a staff member until 26 September 2017, the date on which the CG 

issued a new decision and imposed on the Applicant the disciplinary measure of 

summary dismissal. The Tribunal considers that, by issuing a new decision, the CG 

did not simply “ex post facto validat[e] or […] rubber stamp[] a previous decision; 

[he corrected] […] a detected mistake”.4 

72. Notwithstanding the above, the Tribunal must address whether the CG’s 26 

September 2017 decision could have been implemented retroactively, namely, 

effective 17 March 2017. “[I]n accordance with the general principle of 

international civil service law[,] […] a decision adversely affecting a staff member 

cannot have retroactive effect from a date prior to the date on which it is notified to 

 
2 Cranfield 2013-UNAT-367, paragraph 36; Husseini 2016-UNAT-701, paragraph 23. 
3 Bertrand 2017-UNAT-738, paragraph 36; Jaffa 2015-UNAT-545, paragraph 24. 
4 Kellie 2018-UNAT-875, paragraph 32. 
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her or him”.5 Consequently, the Tribunal holds that, the Applicant’s summary 

dismissal only came into effect on 26 September 2017, and not on 17 March 2017.  

Due process rights 

Investigative process 

73. The Applicant contends that his due process rights were violated during the 

investigative process, as the Agency failed to provide him with the PAR and the 

Investigation Report, as well as the exhibits referenced in these reports. 

74. In this regard, the relevant provisions of the General Staff Circular No. 

07/2010 on “Sexual Exploitation and Abuse Complaints Procedure” (“GSC No. 

07/2010”) as well as the DIOS Technical Instruction 02/2016 on UNRWA’s 

Investigation Policy, provide, respectively, as follows:  

14. In cases in which the Field Director or DHR decides to 
proceed with a formal investigation, the alleged offender shall 
be informed of the allegation(s). To ensure the integrity of the 
process, information that may undermine the investigation or 
result in intimidation or retaliation shall not be provided to the 
alleged offender at that point. This may include the names of 
witnesses or certain details of incidents. All staff interviewed 
during the investigation shall be reminded of the policy 
introduced by GSC No. 5/2007 on the allegations and 
complaints procedures and protection against retaliation for 
reporting misconduct and cooperating with audits or 
investigations. 

15. The designated investigator shall prepare a report outlining 
the facts determined during the investigation and attaching 
relevant evidence. As early as possible, and in any case no later 
than three months from the submission of the formal complaint, 
the report shall be submitted to the Field Director or DHR, as 
applicable, with a copy to DIOS. 

*** 

7. Before the opening of any formal investigation into an 
allegation of misconduct, the allegation must be reviewed to 
ensure that the alleged behavior, if established, would constitute 
misconduct. No UNRWA personnel has the right to have an 

 
5 International Labour Organization Administrative Tribunal (ILOAT), Judgment 1669, under 17; 
ILOAT, Judgment 4365, consideration 5. 
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investigation initiated. All allegations are reviewed by an Intake 
Committee that then recommends to the authorized decision-
maker a recommended course of action.  

[…] 

10. At the intake stage, the decision for action will be one of the 
following:  

[…] 

(ii) Preliminary Assessment: In principle, each case should go 
through a preliminary assessment. This phase allows collection 
of additional information needed to make an informed decision 
as to which other response option is most appropriate. The 
Intake Committee may decide, based on the information 
available, to proceed without a preliminary assessment. The 
preliminary assessment will usually be limited to an interview 
with the complainant, review of relevant documents and a brief 
assessment of the facts. The authorized decision-maker can 
then, based on the preliminary assessment, initiate an 
investigation or close the case as appropriate. Preliminary 
assessments should be completed, as far as practicable, within 
60 days from the date of receipt of any complaint/allegations.  

[…] 

15. All investigation reports are strictly confidential, and their 
contents may not be disclosed further, other than to comply with 
the disciplinary process or before UN administrative tribunals. 
Disclosure under any other circumstances is permitted only with 
the approval of either the Director of DIOS or the 
Commissioner-General for DIOS reports, or the Field Director 
for investigations conducted by the relevant field.  

[…] 

26. Whenever practicable, an interview should be conducted in 
person with the subject, at which time the evidence collected, 
and in particular the inculpatory evidence, subject to para. 20 
above, shall be presented to the subject for him/her to provide 
his/her comments/response. The interview shall be conducted in 
the language preferred by the subject (Arabic or English), and 
audio or video-recorded, with a copy of the transcript of the 
interview made available to the subject if such a transcript has 
been prepared. The subject may also agree to a summary of the 
interview being prepared for his/her review and signature once 
s/he agrees that it accurately summarizes what was said in the 
interview.  
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27. Prior to the interview, the investigator shall notify the 
subject of the allegations against him/her, generally describing 
the facts that are alleged to have occurred and the provisions of 
the regulatory framework that the subject is alleged to have 
violated. The notice should also include the rights and 
obligations of subjects of investigation. Such notification shall 
not occur less than 24 hours before the interview (excluding 
weekends or holidays), unless there are exceptional reasons to 
believe that such advance notice would jeopardize the integrity 
or effectiveness of the investigation. Any waiver of such 
advanced notice should be cleared with the Chief, Investigations 
Division, DIOS, or be waived by the subject in writing 
(emphasis in original).  

75. Accordingly, it is clear from the above provisions that there is no obligation 

on the part of the Agency to transmit the PAR or Investigation Report to a subject 

of an investigation during the investigative process. Furthermore, the Applicant 

failed to demonstrate how his lack of access to these documents prejudiced him 

within the context of the present case. Accordingly, given the lack of any negative 

effect on the rights of the Applicant resulting from these alleged violations, the 

Applicant’s contention that the decision should be nullified on the basis that the 

Agency violated his due process rights during the investigative process is without 

merit.  

Proceedings before the Tribunal 

76. The Tribunal recalls that, during the initial proceedings, it only transmitted to 

the Applicant a redacted version of the Investigation Report.6 The PAR and the 

exhibits of the Investigation Report were not transmitted to the Applicant. 

Accordingly, one of the main arguments of the Applicant before the UNAT was 

that he had been deprived of access to documents that the Agency had in its 

possession and thus, he was not able to mount a proper defense.7 The Applicant also 

argued before the UNAT that “he and his representative could not attend the 

hearings because they [had] feared retaliation”.8 In this regard, the Tribunal will 

now review whether the Applicant’s due process rights were observed with respect 

 
6 Al Othman UNRWA/DT/2019/019, para. 32.  
7 Al Othman 2019-UNAT-972, para. 56. 
8 Al Othman 2019-UNAT-972, para. 54. 
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to the documentary evidence relevant to the present case and his and his 

representative’s attendance at the hearings.  

 Documentary evidence 

77. First, the Tribunal recalls that the Applicant has had access to the 

Investigation Report since 10 May 2018,9 albeit a redacted version. Following 

several extensions of time, on 17 July 2018, during the initial proceedings, the 

Applicant submitted his comments, around 30 pages, on the redacted version of the 

Investigation Report.  

78. Second, it is clear from the UNAT’s Judgment that, during the appeal process, 

the Applicant was provided with the statements of several key witnesses.10 Further, 

on 4 November 2020, the Applicant received the unredacted versions of the 

Investigation Report, along with its annexes, as well as the PAR. The Tribunal notes 

that the Applicant was not provided with the Arabic version of the Investigation 

Report. However, the majority of the annexes of the Investigation Report were 

available in both Arabic and English, with only few exceptions.11 Furthermore, the 

Tribunal recalls that the Applicant was given the option to proceed with the 

translations at his own cost, and the Tribunal ensured him that, in the Judgment, it 

would order the Respondent to reimburse him for the cost of the translations. 

79. With respect to the translations, the Applicant alleges that he is unable to 

proceed with the translations at his own cost and to be reimbursed afterwards, due 

to his financial constraints. In this regard, the Tribunal takes note that no evidence 

for this allegation – such as bank statements, the details of the Applicant’s monthly 

expenses or any other further details about his financial situation – was submitted. 

Nor did the Applicant submit any documentary evidence as to the cost of the 

translations. Accordingly, the Tribunal holds that this contention of the Applicant 

is without merit.  

 
9 Al Othman UNRWA/DT/2019/019, para. 30. 
10 Al Othman 2019-UNAT-972, paras. 45 - 60. 
11 Order No. 224, para. 21. 
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80. In any case, given the Applicant’s comprehensive comments to the 

Investigation Report, as well as his detailed arguments before the UNAT referring 

to the statements of several key witnesses,12 the Tribunal has no doubt that the 

Applicant’s representative has, at least, a sufficient passive proficiency of English. 

Thus, the Tribunal holds that the lack of translations was not prejudicial to him 

(Nadeau 2017-UNAT-733, para. 32), that the Applicant’s due process rights were 

amply observed, and that he was entirely able to mount a proper defense based on 

the documentary evidence. 

 Hearing 

81. In its Judgment, the UNAT concluded that, “as the outcome will depend on 

the credibility of [the Applicant and Ms. A], a decision cannot be taken without oral 

testimony, preferably also by [Ms. A’s] mother”.13 On 1 April 2020, the Applicant 

submitted his comments to the Tribunal, following the UNAT’s Judgment and 

“appeal[ed] to the Tribunal to hold a hearing […] [in which] he and his 

representative […] can […] participate – just like the Respondent – in order to 

[cross-examine Mr. A. L. and Ms. A]”.   

82. In full conformity with the restrictions imposed by the COVID-19 pandemic, 

the Tribunal made various efforts to meet the UNAT’s requirements. First, a 

hearing scheduled for September 2020 was postponed due to the potential 

unavailability of Ms. A’s mother as she was ill and of the Applicant as a result of 

travel restrictions related to the pandemic.14 A new date for the hearing could not 

be fixed in November 2020, due to the unavailability of the Respondent’s Counsel, 

and also not in October 2020, following the Applicant’s opposition and the potential 

unavailability of Ms. A. Finally, a hearing was scheduled for the beginning of 

December 2020, and the parties and all the witnesses confirmed their attendance to 

the hearing. 

83. The Tribunal also ruled on a host of motions submitted by the Applicant with 

regard to the hearing. The Applicant requested, inter alia; 1) the postponement of 

 
12 Al Othman 2019-UNAT-972, paras. 45 - 60. 
13 Al Othman 2019-UNAT-972, para. 77. 
14 See para. 36 of the present Judgment.  
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the hearing scheduled for September 2020, due to the unavailability of Ms. A’s 

mother for health reason; 2) the Tribunal to order the presence of the Deputy School 

Principal at the hearing; 3) the postponement of the hearing scheduled for 26 and 

27 October 2020 instead of 9 and 10 November 2020, as he would be deprived of 

“two golden weeks” to prepare for the hearing; 4) the audio-visual participation of 

Ms. A’s mother during the hearing; and 5) to be provided with the recording of the 

hearing scheduled for 7 December 2020. 

84. Next, after the Tribunal’s Registry had informally consulted with both parties 

on their availability and the Tribunal’s decision to change the dates of the hearing 

from 9 and 10 November to 26 and 27 October 2020, the Applicant’s reaction was 

to submit a motion requesting to be provided, before the hearing, with the Arabic 

translation of the statements of all individuals interviewed during the investigative 

process.  

85. Last, but not least, on 6 December 2020, the day before the hearing, despite 

the fact that the Applicant had been properly invited and had confirmed his 

attendance to the hearing, the Applicant again submitted a motion for the 

postponement of the hearing, on the basis that he was not provided with the 

translations.15 

86. The Tribunal recalls that, by Order No. 253, it informed the Applicant that 

the documents for which he had requested translations would not be the subject of 

the hearing. Nevertheless, despite the Tribunal’s reassurance, in his response to 

Order No. 253, the Applicant indicated that “holding the hearing without providing 

him with the requested translations undermines the equality of arms principle”. As 

a result, the Applicant and his representative did not attend the hearing. The 

Tribunal takes note that this was the third hearing in the proceedings in this case 

that the Applicant and his representative failed to attend for various reasons.  

87. Notwithstanding the above, a hearing by use of electronic tools could be 

held.16 However, despite the UNAT’s requirements, it has not been possible to 

inquire about the Applicant’s credibility by way of taking his oral testimony. The 

 
15 See para. 55 of the present Judgment as well as Order No. 224, para. 21. 
16 See Art. 11, para. 3 of the Tribunal’s Rules of Procedure. 
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Tribunal emphasises that it possesses no means to enforce the participation of the 

parties to a hearing; however, it notes that an unwilling party has to bear the 

consequences resulting from such behaviour. Thus, the Tribunal holds that the 

Applicant was given every opportunity to participate in the hearing on an equal 

footing with the Respondent, and therefore, his due process rights were thoroughly 

observed. 

Evidence & “de novo” investigation 

88. The Tribunal recalls that it has broad discretionary authority in case 

management issues and the production of evidence (Wu 2015-UNAT-597, paras. 

34-35; Uwais 2016-UNAT-675, para. 27) and that it is “best placed to assess the 

nature and probative value of the evidence placed before [it] by the parties to justify 

[its] findings” (Nyawa 2020-UNAT-1024, para. 80). 

89. In its Judgment, the UNAT invited this Tribunal to hear from Ms. A, the 

Applicant and Ms. A’s mother.17 On another occasion, the UNAT also held the 

following:  

If […] the UNDT does not find the evidence established during 
disciplinary proceedings is sufficient, it will undertake a “fresh” 
or “de novo” investigation meaning that the UNDT will (re)hear 
witnesses and/or gather other evidence to examine and assess 
whether the above-mentioned standard of proof has been met.18 

90. Accordingly, the Tribunal allowed the Applicant to submit written 

testimonies of his proposed witnesses and decided to hear from the parties and five 

witnesses. However, as noted above, only the Respondent and four witnesses 

attended the hearing. 

91. Moreover, in terms of evidence and witness statements, despite the 

voluminous nature of the case record, most of the evidence and witness statements 

are about the events following Ms. A’s disclosure of the alleged incident to Mr. A. 

L., and not about the surrounding circumstances of the alleged incident. As it is 

often the case in such situations, there were no independent witnesses to the alleged 

 
17 Al Othman 2019-UNAT-972, para. 77. 
18 Nadasan 2019-UNAT-918, para. 40.  
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incident. By Order No. 171, the Tribunal attempted to gather additional 

explanations and evidence with respect to the surrounding circumstances of the 

alleged incident, yet, mostly to no avail. For these reasons, the present Judgment is 

predominantly based on the oral evidence provided by the witnesses during the 

hearing. Where it was deemed appropriate, the Tribunal challenged the witnesses 

about certain inconsistencies in their statements taken during the investigative 

process. Other clear information stemming from the documentary evidence did not 

need to be challenged in the hearing. The documentary evidence was also relevant 

to verifying the credibility and truthfulness/persuasiveness of the oral evidence 

provided during the hearing.  

Judicial review of the impugned disciplinary measure  

92. The Applicant contests the decision to impose on him the disciplinary 

measure of summary dismissal. The Applicant denies the allegations of misconduct.  

93. With respect to the standard of review in disciplinary cases, the UNAT held 

in Negussie 2016-UNAT-700, paragraph 18, as follows:  

Judicial review of a disciplinary case requires the UNDT to 
consider the evidence adduced and the procedures utilized 
during the course of the investigation by the Administration. In 
this context, the UNDT is “to examine whether the facts on 
which the sanction is based have been established, whether the 
established facts qualify as misconduct [under the Staff 
Regulations and Rules], and whether the sanction is 
proportionate to the offence”. And, of course, “the 
Administration bears the burden of establishing that the alleged 
misconduct for which a disciplinary measure has been taken 
against a staff member occurred”. “[W]hen termination is a 
possible outcome, misconduct must be established by clear and 
convincing evidence”, which “means that the truth of the facts 
asserted is highly probable”. 

94. Therefore, the Tribunal must first ascertain whether the facts on which the 

sanction is based have been established by clear and convincing evidence before 

determining whether the established facts qualify as misconduct and the sanction is 

proportionate to the offence. 
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Establishment of facts 

95. Ms. A – a 16-year-old at the time of the alleged incident – was a student in 

the Applicant’s Centre since the school year 2012/2013. She testified that, during 

the time she had attended the Centre, the Applicant had often expressed concern 

about her conduct, based on his accusations that she would “wear make-up, talk to 

the boys and tell lies [about other students]”.19 According to Ms. A, she was the 

only student to be consistently criticised by the Applicant, and he did so, despite 

other students’ more concerning conduct. She also testified that he would often look 

at her with disgust. 

96. Ms. A alleges that prior to the meeting at which the incident occurred, the 

Applicant had sent a WhatsApp message to her mother’s mobile telephone 

indicating that her class time was changed to 3:00 p.m. She further alleges that the 

Centre was empty when she arrived, and that the Applicant called her into his office 

upon her arrival to the Centre. Ms. A’s claims that, while in his office at the Centre, 

the Applicant held her from her behind, touched upper parts of her body over her 

clothing, including her breasts, and kissed her on the neck – after having lifted her 

hijab – leaving a bruise on her neck.  

97. The Applicant categorically denies Ms. A’s allegations and claims that such 

an incident could not have happened, as he had expelled Ms. A from the Centre in 

April 2015, weeks before the end of the school year. With respect to his 

whereabouts during these days, in his response to Order No. 171, the Applicant 

indicated that he would work at the Centre “from 2h30 to 4h30 p.m., if he had a 

session or if students had math examinations the following day”.20 

98. About the day of the alleged incident, the Tribunal recalls that, in her first 

testimony before the Tribunal, Ms. A indicated that she did not remember the exact 

date, but she noted that it was a few days before the end of the scholastic year and/or 

a few days before the end of examinations held at the end of the scholastic year. 

Following the Tribunal’s request, the Respondent provided the evidence 

demonstrating that the “end of year exams” had taken place from 4 to 13 June 2015, 

 
19 Applicant’s response to Order No. 171. 
20 Applicant’s response to Order No. 171. 
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and that the last day of the school year was 13 June 2015. Accordingly, the Tribunal 

considers that it has sufficient information about the date of the alleged incident. 

99. As Ms. A’s and the Applicant’s accounts about the alleged incident are 

irreconcilably contradictory and both cannot be true, the Tribunal must review the 

statements/testimonies of both sides, as well as of the witnesses. In this regard, the 

UNAT emphasised the following:  

[S]ome degree of deference should be given to the factual 
findings by the UNDT as the court of first instance, particularly 
where oral evidence is heard. The UNDT has the advantage of 
assessing the demeanour of witnesses while they are giving 
evidence and this is critical for assessing the credibility of the 
witnesses and the persuasiveness of their evidence.21 

100. Keeping in mind this jurisprudence of the UNAT, the Tribunal will now 

examine, respectively, the credibility of the Applicant, Ms. A and the witnesses, as 

well as the persuasiveness of their evidence.  

 Applicant 

101. As things stand, the Applicant’s credibility must be assessed on the basis of 

documentary evidence and the testimony of the witnesses. It is clear from the 

testimonies of the School Principal and of Mr. A. L. that the Applicant was 

considered to be a good teacher and colleague with an untainted reputation, until 

Ms. A’s allegations. However, the Applicant’s unsuccessful attempts to blame a 

student for the sexual harassment of Ms. A raised the attention of the School 

Principal, who then confronted the Applicant together with the said student. As the 

Applicant was the subject of a serious allegation of sexual exploitation of a student, 

although it might be understandable that he would try to defend himself by all 

means, the Tribunal considers that his efforts to put the blame on others do not 

support his credibility. The same applies to his attempts to tarnish Ms. A’s 

reputation by asking two male students for photographs of Ms. A, which she had 

sent to them. These actions of the Applicant are well documented in the case record 

and did not need to be challenged in the hearing. 

 
21 Othman 2019-UNAT-972, para. 70. See also; Abbasi 2011-UNAT-110, para. 26. 
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102. In view of the foregoing, the Tribunal must emphasise that it has no 

convincing evidence in support of the Applicant’s credibility, and the Applicant’s 

aforementioned actions raise serious questions about his credibility. Consequently, 

the Tribunal considers that the Applicant’s version of the events is not supported 

by his personal credibility. 

 Ms. A 

103. Regarding Ms. A’s testimony, in concordance with the UNAT’s 

assessment,22 the Tribunal considers it to be consistent in all major aspects and 

without inexplicable contradictions compared to her earlier statements. During the 

latest hearing, she described, once again, the sequence of the events and, more 

importantly, the Applicant’s assault in a detailed and comprehensive manner. In 

addition, she explained persuasively why she kept this traumatic experience to 

herself for weeks, without even informing her family. In the Tribunal’s view, 

consistent with the traditional values of her community, Ms. A must have 

considered that it would not be appropriate to disclose events with sexual 

connotations. Ms. A, as a teenage girl, who felt that traditional restrictions were 

being imposed on her by her own family, was not in a position to find someone in 

whom to confide about such an incident at the time it occurred. She also expressed 

that, at the time of the alleged incident, she was not that close with her family 

members.  

104. The Tribunal does not overlook that, at an earlier stage, Ms. A might have 

indicated that she had been abused three times by the Applicant, instead of only 

once, namely, the alleged incident that is the concern in the present case. This 

information must have stemmed from the statements of Mr. A. L. and Mr. M. K. 

during the investigative process, as they stated that this was what Ms. A had told 

them or had mentioned so in their presence. Nevertheless, Ms. A clearly stated 

during her first oral testimony that she had been sexually assaulted by the Applicant, 

 
22 Al Othman 2019-UNAT-972, para. 71. 
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only once.23 The UNAT also underlined that “[t]here is no record that Ms. A stated 

that she had been sexually attacked by Mr. Al Othman on previous occasions”.24 

105. With respect to the use of the word “rape”, during his testimony, Mr. A. L. 

was clear that, initially, Ms. A had told him: “a teacher raped me”. It was also clear 

from Mr. A. L.’s testimony that, during her disclosure, Ms. A was shaken, in tears, 

terrified and was simply seeking protection. Upon Mr. A. L.’s questions to her, and 

as noted by the UNAT, “[Ms. A] took great care to point out that Mr. Al Othman 

had touched her over, not under, her clothing”.25 In that sense, the Tribunal fully 

agrees with the UNAT’s conclusion that “[t]he fact that […] Mr. A. L. […] used 

the word “rape” when he reported her allegations cannot be attributed to [Ms. A]”.26 

106. The Tribunal is also aware of the fact that Ms. A denied the alleged sexual 

assault on several occasions after its disclosure. In this regard, the Tribunal agrees, 

with the following conclusions of the UNAT:  

The fact that Ms. A denied the alleged sexual assault on several 
occasions does not diminish her credibility. Two of these 
incidents happened in a larger group of people or even publicly: 
Ms. A denied the assault during a meeting at Mr. Al Othman’s 
tutoring center, where she was asked about the assault in front 
of Mr. Al Othman, her family and another teacher. She later 
explained to the investigators that she had been intimidated by 
Mr. Al Othman and feared retaliation. We agree with the 
investigation report that the denial was understandable in the 
circumstances. Ms. A also denied the assault when she was 
compelled by Mr. Al Othman’s wife to announce before five 
classrooms of students that she was not pregnant and that there 
was nothing between her and Mr. Al Othman. This cannot be 
understood as a voluntary statement by Ms. A and cannot be 
used to assess her credibility. Only the third incident happened 
in a more private situation when Ms. A denied the incident in a 
meeting in Ms. W’s office on 1 or 2 October 2015. However, 
following Ms. W’s statement before the investigators, she later 
had a conversation with Ms. A in her home in the second week 
of October 2015, where Ms. A apologized for not having 
confided in Ms. W explaining that she had been afraid that Ms. 

 
23 Al Othman UNRWA/DT/2019/019, para. 94. 
24 Al Othman 2019-UNAT-972, para. 74. 
25 Al Othman 2019-UNAT-972, para. 71.  
26 Al Othman 2019-UNAT-972, para. 71. 
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W would no longer consider her “the young innocent girl she 
knew”, and Ms. W found her credible.27 

107. The Tribunal further adds that, within the context of the present case, the 

pressure lasting on a 16-year-old girl must be taken into consideration. In fact, it is 

highly likely that the environment in which she lived played a significant role in 

placing her in a state of mind in which she must have concluded that she would be 

better off recanting her allegations. It must not be ignored that Ms. A, coming from 

a family with limited status in her community, put her chances for social 

advancement at risk by revealing and/or maintaining her allegations. 

108. The Tribunal thus infers from Ms. A’s decision not to report the incident in 

its immediate aftermath that she intended to forget about the whole matter in order 

to protect her future, as she feared that her family might have prevented her from 

going to school and instead arranged for her to get married. However, at the 

beginning of the new school year, she understood that she was going to be assigned 

to classes conducted by the Applicant. At that point, she could not stand any longer 

the humiliation she had suffered weeks prior, and she burst into a confession to 

someone she regarded as a reliable and sympathetic person, i.e., the teacher, Mr. A. 

L. 

109. The Tribunal took note of two remaining contradictions in Ms. A’s testimony 

that are worthy of mention. First, Ms. A stated that her discussion with Mr. A. L. 

started with her inquiry as to whether the Applicant would be teaching her during 

the new school year. However, Mr. A. L. testified that the discussion started with 

Ms. A’s desire to bring to his attention a problem. In addition, Mr. A. L. declared 

that, initially, she had referred to the offender as a “teacher” and that she only 

disclosed the Applicant’s name after he had asked her. Second, Ms. A consistently 

indicated that Mr. A. L. was the first person to whom she had disclosed the alleged 

incident. However, Mr. A. L. testified that she had told him that her mother was 

aware of the alleged incident.  

110. Regarding the first contradiction, at the end of the day, it is of minor 

importance how the discussion between Ms. A and Mr. A. L. started and ended with 

 
27 Al Othman 2019-UNAT-972, para. 72. 
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Ms. A’s disclosure. Also, it has to be taken into account that the discussion dates 

back more than five years. With respect to the second contradiction, it is entirely 

understandable that Ms. A did not want Mr. A. L. to know that he was the first 

person to whom she had opened up about such a traumatic event. It is also 

reasonable that she may have considered it more appropriate to tell him that her 

mother had already known. Consequently, the Tribunal considers that these minor 

contradictions do not even slightly undermine Ms. A’s credibility. 

111. In view of the foregoing, the Tribunal considers that Ms. A’s statements and 

testimonies are entirely persuasive and credible.  

 Ms. A’s mother 

112. The Tribunal recalls that, as Ms. A’s mother had not been interviewed during 

the investigative process, this was the first time she provided testimony in the 

context of the present case. First, she confirmed having received a WhatsApp 

message on her mobile from the Applicant about a change of schedule for Ms. A’s 

class at the Centre. She also added that the Applicant had told her the same by 

calling her via a landline telephone. Second, she testified that, despite the fact that 

the class was supposed to last for 60 or 90 minutes, her daughter had returned home 

immediately. She stated that her daughter had told them that there were no classes 

and that the Centre was empty. Third, the mother declared that they – the family 

members – had noticed the bruise on her neck on that day. When Ms. A explained 

that it must have been caused by the hair-straightener, they did not find her answer 

convincing; however, their attempts to question her further were not successful, as 

Ms. A then burst into tears. This evidence corroborates the testimony of Ms. A that 

the level of communication between Ms. A and her family members at the time of 

the alleged incident was rather limited. Fourth, Ms. A’s mother testified that they – 

the family members – had only found out about the alleged incident after their 

daughter had disclosed it to Mr. A. L.  

113. The Tribunal underscores that all the aforementioned points are in line with 

Ms. A’s description of the events. The fact that the aforementioned oral evidence is 

provided by Ms. A’s mother does not undermine its credibility and probative value. 

In a similar context, the UNAT also held as follows:  
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It must be taken into account that the alleged misconduct was 
committed in a domestic context against the relatives of the staff 
member. In that context, the testimonies obtained usually come 
from persons directly affected by the event or closely related to 
Ms. As and/or offenders. Consequently, their subjective 
character cannot be disregarded, nor can the investigation avoid 
interviewing these persons, since they are the “necessary” 
witnesses to the facts under investigation. […] This context is 
particularly common in cases that involve gender violence[.]28 

114. In view of the foregoing, the Tribunal considers that the mother’s testimony 

and her explanations are credible and support Ms. A’s credibility and testimonies.  

 Mr. A. L. 

115. Mr. A.L.’s description of the discussion he had with Ms. A was in conformity 

with Ms. A’s testimony. The Tribunal clarified above that some contradictions 

between Ms. A’s and Mr. A. L.’s testimonies were minor and insignificant. 

Moreover, Mr. A. L. testified that he had normal collegial relations with the 

Applicant, whom he had known since their time at the university. Accordingly, the 

Tribunal considers that Mr. A. L. would not have had any reason to damage the 

Applicant’s reputation by spreading rumours. The Tribunal also took note of Mr. 

A. L.’s sense of duty as a teacher, as he indicated that, even if there was only one 

percent truth in what Ms. A had confided to him, it would have been impossible for 

him not to report the allegations to his supervisor, i.e., the School Principal. With 

respect to Ms. A, Mr. A. L. described her as a good student with an impeccable 

record. The Tribunal considers the testimony of Mr. A. L. to be credible and 

supportive of Ms. A’s credibility and testimonies.  

 School Principal 

116. In his testimony, the School Principal strictly adhered to principles of 

neutrality. Regarding the Applicant, he indicated that the Applicant was a good 

teacher and was evaluated as such by him as part of the Applicant’s performance 

evaluations. Rightfully, the School Principal did not consider it his obligation to 

inquire and investigate the truthfulness of the alleged incident; rather, he left the 

 
28 Wishah 2015-UNAT-537, paras. 25-26. 
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conduct of an investigation to the appropriate authorities of the Agency, to which 

he had dutifully reported the matter. The Tribunal also considers the testimony of 

the School Principal to be credible.  

117. In view of the foregoing, in particular: 1) the lack of evidence in support of 

the Applicant’s credibility; 2) the Applicant’s rather devious attempts to blame 

others and to tarnish Ms. A’s reputation; 3) Ms. A’s consistent account on several 

occasions with respect to the alleged incident; 4) the mother’s testimony about the 

timing and the events that occurred both prior to and after the alleged incident, 

namely, the Applicant’s text and call and Ms. A’s precipitate return from the Centre; 

5) various statements of the witnesses in support of Ms. A’s credibility; 6) the lack 

of any motive on the part of a 16-year-old teenage girl to report such a fabricated 

incident; and 7) the inherent probabilities29 of the situation given the harm Ms. A 

and her whole family suffered as a result of her reporting such an incident, taken 

cumulatively, constitute a clear and convincing concatenation of evidence 

establishing, with a high degree of probability, that the alleged misconduct had, in 

fact, occurred. 

Misconduct     

118. The Tribunal now needs to consider whether the established facts qualify as 

misconduct. The following provides the Agency’s regulatory framework applicable 

in this case. 

  

 
29 Mbaigolmem 2018-UNAT-819, para. 32. 
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119. Area Staff Regulations provides: 

REGULATION 1.1 

Staff members, by accepting appointment, pledge themselves to 
discharge their functions with the interest of the Agency only in 
view. 

[…] 

REGULATION 1.4 

Staff members shall conduct themselves at all times in a manner 
befitting their status as employees of the Agency. They shall not 
engage in any activity that is incompatible with the proper 
discharge of their duties with the Agency. 

[…] 

REGULATION 10.2 

The Commissioner-General may impose disciplinary measures 
on staff members who engage in misconduct. 

120. Area Staff Rule 110.1 stipulates: 

1. Failure by a staff member to comply with his or her 
obligations under the Charter of the United Nations, the 
UNRWA Area Staff Regulations and UNRWA Area Staff Rules 
or other relevant administrative issuances or to observe the 
standards of conduct expected of an international civil servant 
may amount to misconduct and may lead to the institution of a 
disciplinary process and the imposition of disciplinary measures 
for misconduct.  

121. Area Personnel Directive No. A/10/Rev.3 on Disciplinary Measures and 

Procedures (“PD A/10”) provides: 

10. Sexual Exploitation and Sexual Abuse is always serious 
misconduct.  

[…] 

122. GSC No. 07/2010 specifies: 

3. The present Circular addresses complaints of sexual 
exploitation and abuse made by Agency beneficiaries against 
persons employed by the Agency in a working capacity. The 
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Agency will apply the following definitions of the terms “sexual 
exploitation” and “sexual abuse”: 

(a) “Sexual Exploitation” means any actual or attempted abuse 
of a position of vulnerability, differential power, or trust, for 
sexual purposes, including, but not limited to, profiting 
monetarily, socially or politically from the sexual exploitation 
of another. 

(b) “Sexual Abuse” means the actual or threatened physical 
intrusion of a sexual nature, whether by force or under unequal 
or coercive conditions. 

4. In order to further protect the most vulnerable populations, 
especially women, children, and persons with disabilities, the 
following specific standards which reiterate existing general 
obligations under UNRWA’s Staff Regulations and Rules, are 
promulgated: 

(a) Sexual exploitation and sexual abuse constitute acts of 
serious misconduct and are therefore grounds for disciplinary 
measures, including summary dismissal[.] 

123. In view of the foregoing provisions of the Agency’s applicable regulatory 

framework, the Tribunal holds that the Applicant’s actions were in clear violation 

of the above-quoted provisions and that he did not at all conduct himself in a manner 

befitting his status as an employee of the Agency. As a teacher, it was seriously 

inappropriate and egregious for the Applicant to sexually assault one of his students. 

In this regard, not only were the Applicant’s actions a manifest abuse of his 

functions and authority upon a vulnerable student and an UNRWA beneficiary, but 

they were also deliberate acts of sexual abuse and exploitation. Thus, the Tribunal 

has no doubt that such actions by a teacher constitute serious misconduct. 

Proportionality 

124. Having qualified the Applicant’s actions as serious misconduct, the Tribunal, 

as a third step, has to review whether the disciplinary measure imposed on him was 

proportionate to the offence.  

125. At the outset, PD A/10 provides: 

11. Serious misconduct constitutes ground for the most severe 
disciplinary measures, up to and including summary dismissal.  
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126. It has to be further recalled that, pursuant to Area Staff Rule 110.1, paragraph 

4, the decision to impose a disciplinary measure is within “the discretionary 

authority of the Commissioner-General”. In addition, as it has been held by the 

UNAT in Mousa 2014-UNAT-431, paragraph 30, the Tribunal’s review of the 

proportionality of a disciplinary sanction is limited to determining whether such 

sanction appears to be “absurd, arbitrary or tainted by extraneous reasons or bias”. 

127. The Tribunal takes note that the CG emphasised that the Applicant’s conduct 

was “reprehensible; particularly for a staff member holding a position of a teacher 

and [would] not be tolerated by UNRWA”. The CG further added that 

“[e]ngagement in sexual exploitation and abuse brings harm to those whom 

UNRWA are mandated to protect and jeopardy[s]es the reputation of UNRWA.” 

128. Moreover, as a 16-year-old girl, Ms. A falls within the category of people 

who have a “most vulnerable” status in accordance with GSC No. 07/2010. In this 

respect, by exploiting this status, the Applicant placed Ms. A in an extremely 

harmful position and she shockingly suffered from retaliation in her community 

because of such an incident, and for disclosing it. 

129. Therefore, although the disciplinary measure of summary dismissal is the 

most severe measure that the Agency can impose on a staff member, the Tribunal 

holds that, in cases of sexual exploitation and abuse against minors, it is 

proportionate to the nature and gravity of such a serious misconduct. In the present 

case, there is no reason to consider this measure as absurd, arbitrary or tainted by 

extraneous reasons or bias. 

130. Consequently, having determined that 1) the facts on which the disciplinary 

measure, i.e., summary dismissal, was based have been established by clear and 

convincing evidence, 2) the facts legally support the conclusion of serious 

misconduct, 3) the disciplinary measure was proportionate to the offence, and 4) 

the Respondent’s discretionary authority was not tainted by evidence of procedural 

irregularity, prejudice or other extraneous factors, or error of law, the Tribunal finds 

that the present application must be dismissed. 
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Remedies 

Compensation for harm – material damages 

131. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

[…] 

(b) Compensation for harm supported by evidence, which shall 
normally not exceed the equivalent of two years’ net base salary 
of the applicant. The Dispute Tribunal may, however, in 
exceptional cases order the payment of a higher compensation 
and shall provide the reasons for that decision. 

132. The UNAT has consistently held that the Tribunal may award compensation 

for actual pecuniary or economic loss, including loss of earnings, as well as non-

pecuniary damage, procedural violations, stress, and moral injury (Faraj 2015-

UNAT-587, para. 26). Likewise, according to the UNAT’s jurisprudence, the 

Tribunal must set the amount of compensation following a principled approach and 

on a case by case basis, and the Tribunal is in the best position to decide on the level 

of compensation given its appreciation of the case (Krioutchkov 2017-UNAT-712, 

para. 16; Sarrouh 2017-UNAT-783, para. 25). In addition, the UNAT has held that 

“the very purpose of compensation is to place the staff member in the same position 

he or she would have been in had the Organization complied with its contractual 

obligations” (El-Kholy 2017-UNAT-730 para. 38; Ho 2017-UNAT-791 para. 30). 

133. As explained above,30 by his 26 September 2017 decision, the CG erred in 

setting the effective date of the impugned disciplinary measure as of 17 March 

2017. As the Applicant remained a staff member until 26 September 2017,31 he is 

entitled to be compensated for the amount equivalent to his full salary, including all 

associated allowances and entitlements, for the period between 17 March and 26 

September 2017.  

 
30 See above, paras. 64 – 72.  
31 See above, para. 71. 
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Compensation for harm – moral damages 

134. An award of compensation for harm must be supported by evidence. In the 

present case, the Tribunal notes that the Applicant, with respect to his request for 

compensation for moral damages, failed to provide sufficient evidence of harm in 

order to be awarded compensation in accordance with the provisions of Article 

10(5) of the Tribunal’s Statute. Therefore, the Tribunal holds that it would not be 

appropriate to award the Applicant any compensation for his alleged moral 

damages. 
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Conclusion 

135. In view of the foregoing, the Tribunal DECIDES: 

i) The impugned decision to impose on the Applicant the disciplinary 

measure of summary dismissal is upheld;  

ii) The Applicant’s summary dismissal is effective as of 26 September 

2017;  

iii) The Applicant is entitled to be compensated for the amount equivalent 

to his full salary, including all associated allowances and entitlements, for the 

period between 17 March and 26 September 2017;  

iv) The Applicant is not awarded any other compensation; and  

v) The aforementioned amount of compensation is to be paid within 60 

days of the date this Judgment becomes executable during which period the 

US Prime Rate, applicable as of that date, shall apply. If the sum is not paid 

within the 60-day period, an additional five per cent shall be added to the US 

Prime Rate until the date of the payment. 

 

Judge Thomas Laker 

Dated this 29th day of December 2020 

 

Entered in the Register on this 29th day of December 2020 

Laurie McNabb, Registrar, UNRWA DT, Amman 
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