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Introduction 

1. This is an application by Anwar Hasan Abu Sukainah (“Applicant”) against 

the decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (“Respondent”), to terminate her 

appointment in the interest of the Agency following her provisional redundancy.  

Facts 

2. Effective 1 July 1997, the Applicant was employed by the Agency as Health 

Centre Clerk on a fixed-term appointment, Grade 5, Step 1, at Husn Camp Health 

Centre, Jordan Field Office (“JFO”). 

3. At the time material to the present application, the Applicant occupied the 

post of Public Information Officer (“PIO”), Grade 17 Step 7, JFO.  

4. On 4 October 2016, the Agency decided to reclassify the Applicant’s post 

from Grade 17 to Grade 18, and the new post of PIO was advertised for a 

competitive recruitment process on 11 October 2016. 

5. The Applicant applied for the new post of PIO. She was interviewed, but was 

not recommended for the post. 

6. Upon the Applicant’s request, the Agency granted her Special Leave Without 

Pay (“SLWOP”) for one year, commencing on 1 April 2017. 

7. Effective 2 April 2018, the Applicant’s SLWOP was extended for another 

year, until 31 March 2019.  

8. On 27 August 2018, the Agency circulated Area Staff Circulars No. A/5/2018 

on “Exceptional Voluntary Separation – Jordan and West Bank Fields”. 

9. On 11 September 2018, the Agency circulated Area Staff Circulars No. 

A/6/2018 on “Exceptional Voluntary Separation – All fields and HQs”. 
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10. On 28 August 2018, the Applicant submitted a request for Exceptional 

Voluntary Separation (“EVS”). 

11. On 1 April 2019, the Applicant resumed her duties.  

12. By letter dated 15 April 2019, the Applicant was declared provisionally 

redundant and was informed that, if no suitable post commensurate with her 

qualifications and experience was located, the Agency would terminate her contract 

in accordance with Staff Rule 109.1. 

13. By letter dated 17 April 2019, it was clarified to the Applicant that her 

provisional redundancy was effective 1 April 2019.  

14. On 18 June 2019, the Applicant submitted a request for Early Voluntary 

Retirement (“EVR”). 

15. By letter to the Applicant dated 20 June 2019, the Officer-in-Charge (“OiC”), 

Director of UNRWA Affairs, JFO (“DUO/J”) informed the Applicant of the 

decision to terminate her services in the interest of the Agency in accordance with 

Staff Regulation 9.1. Accordingly, the Applicant was separated from the Agency, 

as of 30 June 2019.  

16. On 31 July 2019, the Applicant submitted a request for decision review. 

17. On 29 September 2019, the application was filed with the UNRWA Dispute 

Tribunal (“Tribunal”). The application was transmitted to the Respondent on 

6 October 2019.  

18. On 4 November 2019, the Respondent filed a motion for an extension of time 

to file his reply. The motion was transmitted to the Applicant on the same day.  

19. By Order No. 222 (UNRWA/DT/2019) dated 17 November 2019, the 

Tribunal granted the Respondent’s motion for an extension of time to file his reply. 

20. On 9 December 2019, the Respondent filed a motion for a further extension 

of time to file his reply. The motion was transmitted to the Applicant on the same 

day. 
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21. By Order No. 242 (UNRWA/DT/2019) dated 19 December 2019, the 

Tribunal granted the Respondent’s motion for a further extension of time to file his 

reply. 

22. On 17 January 2020, the Respondent filed his reply. The reply was 

transmitted to the Applicant on 22 January 2020. 

23. On 9 February 2020, the Applicant filed a motion for leave to submit 

observations on the Respondent’s reply. The motion was transmitted to the 

Respondent on 10 February 2020. 

24. By Order No. 026 (UNRWA/DT/2020) dated 20 February 2020, the Tribunal 

granted the Applicant’s motion to submit observations on the Respondent’s reply. 

However, the Applicant did not submit her observations.  

25. By Order No. 131 (UNRWA/DT/2020) dated 16 August 2020 (“Order No. 

131”), the Tribunal ordered the Respondent to provide certain explanations. 

26. On 16 September 2020, the Respondent filed a motion for an extension of 

time to comply with Order No. 131. The motion was transmitted to the Applicant 

on 17 September 2020. 

27. By Order No. 192 (UNRWA/DT/2020) dated 29 September 2020, the 

Tribunal granted the Respondent’s motion for an extension of time to comply with 

Order No. 131. 

28. On 1 November 2020, the Respondent filed a second motion for a further 

extension of time to comply with Order No. 131. The Respondent’s motion was 

transmitted to the Applicant on 2 November 2020. 

29. By Order No. 232 (UNRWA/DT/2020) dated 15 November 2020, the 

Tribunal granted the Respondent’s second motion for an extension of time to 

comply with Order No. 131. 

30. On 29 November 2020, the Respondent submitted his response to Order No. 

131. The Respondent’s submission was transmitted to the Applicant on 1 December 

2020. 
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31. On 13 December 2020, the Applicant filed a motion to submit her 

observations on the Respondent’s response to Order No. 131. The Applicant’s 

motion was transmitted to the Respondent on the same day. 

32. By Order No. 261 (UNRWA/DT/2020) dated 24 December 2020, the 

Tribunal granted the Applicant’s motion to submit observations on the 

Respondent’s response to Order No. 131. 

33. On 7 January 2021, the Applicant filed her observations on the Respondent’s 

response to Order No. 131. The Applicant’s submission was transmitted to the 

Respondent on the same day. 

Applicant’s contentions 

34. The Applicant contends: 

i) Following the reclassification of her post, she had the impression that 

she would not be selected as she was not on good terms with the DUO/J;  

ii) After having been declared redundant, she discussed with the DUO/J 

her request to be granted EVR rather than be terminated in the interest of the 

Agency;  

iii) During her provisional redundancy, she did not receive any placement 

offers from the Agency; and  

iv) She was “targeted” by the Agency, as two other redundant staff 

members were granted EVS instead of being terminated in the interest of the 

Agency. 

35. The Applicant requests: 

i) The rescission of the impugned decision; and 

ii) To be paid her retirement benefits.  
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Respondent’s contentions 

36. The Respondent contends: 

i) The decision to terminate the Applicant’s appointment in the interest of 

the Agency was properly effected; 

ii) Given the fact that the Applicant’s candidacy for the post of PIO had 

not been successful following her interview, it was reasonable and fair to 

terminate her services in the interest of the Agency; and 

iii) The relief sought by the Applicant has no legal basis.  

37. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

38. The Applicant contests the decision to terminate her appointment in the 

interest of the Agency following her provisional redundancy.  

39. The Agency reclassified the Applicant’s post from Grade 17 to Grade 18, and 

the new post of PIO was advertised for a competitive recruitment process. The 

Applicant applied for the new post, but was not recommended. Afterwards, the 

Applicant was on SLWOP from 1 April 2017 through 31 March 2019. On 1 April 

2019, the Applicant resumed her duties, and effective upon her return, she was 

declared provisionally redundant. On 18 June 2019, the Applicant submitted a 

request for EVR, and effective 30 June 2019, the Agency terminated the 

Applicant’s appointment in the interest of the Agency. 

40. With respect to the refusal of the Applicant’s request for EVR, the 

Respondent indicates that, as part of the Agency’s default position, no funds were 

allocated for EVR in 2019. Nevertheless, the Respondent adds that applications for 

EVR based on exceptional humanitarian grounds were given consideration and that 

if approved by the Director of Human Resources these applications were then 

subject to the approval of the Director of Finance for budget allocation from a 
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different budget line. Accordingly, the Respondent argues that it was reasonable for 

the Agency not to grant the Applicant EVR given that; 1) due to lack of funds, no 

EVR applications were granted except on the basis of exceptional humanitarian 

circumstances; and 2) the Applicant failed to provide any humanitarian grounds to 

justify an exceptional approval of EVR. 

41. The following provides the Agency’s regulatory framework applicable in this 

case. Paragraphs 8 and 9 of Area Staff Rule 109.2 read as follows: 

8. A staff member may leave the Agency’s service by early 
voluntary retirement (EVR):  

(A) (i) On or after his/her 50th birthday, if he/she has at least 10 
years of qualifying service, as defined under paragraph 6 above; 
or  

(A) (ii) After his/her sixtieth (60th) birthday, if he/she has at least 
10 years of qualifying service, as defined under paragraph 6 
above, for staff members whose service has been extended 
beyond the official age of retirement upon a staff member's 
request under sub-paragraphs 4 (B) or (C) of this Rule.  

(B) On or after he/she has completed 25 years of qualifying 
service, as defined under paragraph 6 above; or  

(C) On or after his/her 45th birthday and before his/her 50th 
birthday if he/she has at least 10 years of qualifying service, as 
defined under paragraph 6 above;  

(D) After he/she has completed between 20 and 24 years of 
qualifying service, as defined under paragraph 6 above.  

9. A staff member who is eligible for early voluntary retirement 
under paragraph 8 of this rule, and who, during the period of 
such eligibility, receives a notice of termination of his/her 
appointment under staff regulation 9.1 (other than on grounds 
of health; i.e., incapacitation for further service with the 
Agency), may at his/her written request leave the Agency’s 
service by early voluntary retirement under the provisions of 
paragraph 8 on the date established for the termination of his/her 
appointment, and the notice of termination of his/her 
appointment shall accordingly be withdrawn. 
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42. Area Staff Personnel Directive No. A/9/Rev.10, effective 23 June 2015 

(“ASPD A/9”) stipulates: 

16. The approval of EVR applications is subject to a financial 
limit established in the form of an annual cap by the 
Commissioner-General. 

43. The Tribunal notes that, in concordance with the United Nations Appeals 

Tribunal (“UNAT”)’s Judgment in El Madhoun 2020-UNAT-1029, paragraph 43, 

“[t]he Area Staff Regulations and Area Staff Rules do not specify that the EVR 

requests are subject to budgetary constraints”. The Tribunal further adds that, in 

2019, no financial limit for the approval of EVR applications was established by 

the Commissioner-General, in the form of an annual cap in accordance with 

paragraph 16 of ASPD A/9.  

44. The Tribunal further notes that it is cognisant of the UNAT’s jurisprudence 

in Madi 2018-UNAT-853, paragraph 27, that the staff members do not have an 

unconditional right to be granted EVR. However, the Tribunal emphasises that a 

distinction must be made between a staff member who is simply eligible for EVR 

and a staff member who is not only eligible for EVR, but is also facing termination. 

45. The Tribunal recalls that “[w]hen the language used in the respective 

disposition is plain, common and causes no comprehension problems, the text of 

the rule must be interpreted upon its own reading, without further investigation” 

(Scott 2012-UNAT-225, para. 28; De Aguirre 2016-UNAT-705, paras. 43-45). 

Accordingly, the Tribunal considers that the provision in paragraph 9 of Area Staff 

Rule 109.2 is plain in establishing that for a staff member who is eligible for EVR, 

if she or he receives a notice of termination and requests to leave the Agency’s 

service by EVR, the notice of termination “shall” be withdrawn. Accordingly, the 

Tribunal holds that staff members who are eligible for EVR and are facing 

termination under Staff Regulation 9.1, other than on grounds of health, have an 

unconditional right to leave the Agency’s service by EVR. Thus, in the present case, 

the Agency’s decision to terminate the Applicant’s appointment in the interest of 

the Agency was unlawful and must be rescinded.  
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Remedies 

Compensation in lieu of rescission 

46. Article 10(5) of the Tribunal’s Statute provides:  

5. As part of its judgement, the Dispute Tribunal may order one 
or both of the following: 

(a) Rescission of the contested administrative decision or 
specific performance, provided that, where the contested 
administrative decision concerns appointment, promotion or 
termination, the Dispute Tribunal shall also set an amount of 
compensation that the respondent may elect to pay as an 
alternative to the rescission of the contested administrative 
decision or specific performance ordered, subject to 
subparagraph (b) of the present paragraph[.]  

47. Accordingly, as the rescinded decision concerns termination, the Tribunal 

must determine an amount of compensation that the Agency may elect to pay as an 

alternative to the rescission of the contested decision. The Tribunals recalls that an 

award under Article 10(5)(a) of its Statute is alternative compensation in lieu of 

rescission. It is not an award of moral damages (Elayyan 2018-UNAT-887, 

paragraphs 30-31).  

48. Furthermore, with respect to the amount of compensation in lieu of rescission, 

the UNAT held in Mihai 2017-UNAT-724, paragraph 19, that it should be an 

economic equivalent for the loss of a favourable administrative decision as follows: 

19. The Appeals Tribunal’s discretion is constrained by the 
mandatory requirement in Article 9(1)(a) of the Statute to set an 
amount of compensation as an alternative to an order rescinding 
a decision concerning appointment, promotion or termination. 
In case of such an order, the Tribunal must set an amount of in-
lieu compensation that the Secretary-General may elect to pay 
instead [Verschuur 2011-UNAT-149, para. 48]. Compensation 
in lieu of rescission under Article 9(1)(a) of the Statute shall be 
an economic equivalent for the loss of a favourable 
administrative decision; [Warren 2010-UNAT-059, para. 10] 
accordingly, the Tribunal may award compensation for actual 
pecuniary or economic loss, including loss of earnings [Cohen 
2011-UNAT-131, paras. 18 and 22]. 
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49. In the present case, the second sentence of paragraph 9 of Area Staff Rule 

109.2 provides as follows: 

Early voluntary retirement may not be substituted for any other 
mode of separation. The early voluntary retirement benefit of a 
staff member who requests early voluntary retirement under the 
provisions of paragraph 8 shall be calculated in accordance with 
paragraph 5 of this rule. 

50. Accordingly, had the Applicant been separated from the Agency by EVR, her 

standard retirement benefits would have been calculated as of 30 June 2019, in 

accordance with paragraph 5 of Area Staff Rule 109.2. However, the Applicant’s 

appointment was terminated in the interest of the Agency, and she received a 

termination indemnity in accordance with paragraph 3(B) of Area Staff Rule 109.9, 

calculated as of 30 June 2019. Therefore, in the present case, the Tribunal holds that 

it is appropriate to determine the alternative compensation as the difference between 

the amount of the Applicant’s standard retirement benefits calculated in accordance 

with paragraph 5 of Area Staff Rule 109.2 and the amount she already received as 

termination indemnity in accordance with paragraph 3(B) of Area Staff Rule 109.9. 
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Conclusion 

51. In view of the foregoing, the Tribunal DECIDES: 

i) The decision to terminate the Applicant’s appointment in the interest of 

the Agency is hereby rescinded; 

ii) Should the Respondent elect to pay financial compensation instead 

of effectively rescinding the decision to terminate the Applicant’s 

appointment in the interest of the Agency, he shall pay the Applicant the 

amount equivalent to the difference between the amount of the Applicant’s 

standard retirement benefits calculated in accordance with paragraph 5 of 

Area Staff Rule 109.2 and the amount she already received as termination 

indemnity in accordance with paragraph 3(B) of Area Staff Rule 109.9; and  

iii) The above-described sum is to be paid within 60 days of the date this 

Judgment becomes executable during which period the US Prime Rate, 

applicable as of that date, shall apply. If the sum is not paid within the 60-day 

period, an additional five per cent shall be added to the US Prime Rate until 

the date of the payment. 

(Signed) 

Judge Jean-François Cousin 

Dated this 12th day of January 2021 

 

Entered in the Register on this 12th day of January 2021 

(Signed) 

Laurie McNabb,  Registrar, UNRWA DT, Amman 
 


