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Introduction 

1. This is an application by Shadi Bushkar (“Applicant”) against the decision of 

the United Nations Relief and Works Agency for Palestine Refugees in the Near 

East, also known as UNRWA (“Respondent”), not to pay his salary and 

entitlements during the period between 1 September 2011 and 18 September 2018, 

when he was placed on Special Leave Without Pay (“SLWOP”). 

Facts 

2. Effective 29 September 2001, the Applicant was employed by the Agency on 

a fixed-term appointment, Level 6B, Step 1, as Teacher at Nablus Area, West Bank 

Field Office (“WBFO”). Following several extensions and promotions, at the time 

material to the present application, the Applicant was occupying a post of Teacher, 

Grade 10. 

3. On 27 April 2011, the Applicant was arrested by the Palestinian Preventive 

Security in Nablus. Effective 27 April 2011, the Applicant was placed on Special 

Leave With Full Pay (“SLWFP”). He was released on bail on 15 August 2011.   

4. On 5 September 2011, the Applicant was detained by the Israeli Security 

Forces (“ISF”). 

5. By decision made on 21 September 2011, the Applicant was placed on 

SLWOP, effective 1 September 2011, pending the final outcome of the proceedings 

before the Nablus Court of First Instance (“Nablus Court”). The Applicant was on 

SLWOP until 18 September 2018. 

6. On 19 January 2012, the Applicant was convicted before an Israeli Military 

Court by way of plea bargain. He was sentenced to seven months’ imprisonment 

and was released on 14 March 2012. 

7. On 29 March 2016, the Applicant submitted a request for review of the 

decision to place him on SLWOP. On 28 April 2016, the Director of UNRWA 
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Operations, WBFO (“DUO/WB”) noted that the Applicant’s request was not 

receivable as it was time-barred. 

8. On 27 February 2017, the Applicant was detained by the ISF. He was released 

on 23 March 2017 with no charge or trial. 

9. On 25 April 2017, the Nablus Court acquitted the Applicant of all charges 

that had been raised against him on 27 April 2011. 

10. Effective 18 September 2018, the Applicant resumed his duties, as the 

Agency concluded that he was not “at fault” regarding the 19 January 2012 

conviction before the Israeli Military Court. 

11. On 24 October, 18 November and 5 December 2018, the Applicant requested 

retroactive payment of his salary for the period between 1 September 2011 and 18 

September 2018, during which he was on SLWOP. By letter dated 7 February 2019, 

the Head, Field Legal Office, WBFO (“H/FLO/WB”) acknowledged the receipt of 

the Applicant’s request. No further response to the Applicant’s claims was 

provided. 

12. On 21 December 2018, the Applicant submitted a request for review of the 

decision not to pay his salary and entitlements for the period between 1 September 

2011 and 18 September 2018. 

13. On 9 February 2019, the Applicant requested the H/FLO/WB to consider the 

period of his SLWOP as paid leave. 

14. On 8 April 2019, the present application was filed with the UNRWA Dispute 

Tribunal (“Tribunal”). The application was transmitted to the Respondent on 9 

April 2019. 

15. On 9 May 2019, the Respondent filed a motion for an extension of time to 

file his reply. The motion was transmitted to the Applicant on 12 May 2019.  

16. By Order No. 106 (UNRWA/DT/2019) dated 22 May 2019, the Tribunal 

granted the Respondent’s motion for an extension of time to file his reply. 
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17. On 14 June 2019, the Respondent filed a motion for a further extension of 

time to file his reply. The motion was transmitted to the Applicant on 16 June 2019. 

18. By Order No. 127 (UNRWA/DT/2019) dated 26 June 2019, the Tribunal 

granted the Respondent’s motion for a further extension of time to file his reply. 

19. On 24 July 2019, the Respondent filed his reply. The reply addressed only the 

issue of receivability and was transmitted to the Applicant on 25 July 2019.  

20. On 9 August 2019, the Respondent filed a motion for an extension of time to 

translate his reply. The motion was transmitted to the Applicant on 13 August 2019. 

21. By Order No. 171 (UNRWA/DT/2019) dated 25 August 2019, the Tribunal 

granted the Respondent’s motion for an extension of time to translate his reply.  

22. On 7 November 2019, the Respondent filed a motion for a further extension 

of time to translate his reply. The motion was transmitted to the Applicant on 11 

November 2019.  

23. By Order No. 225 (UNRWA/DT/2019) dated 25 November 2019, the 

Tribunal granted the Respondent’s motion for a further extension of time to 

translate his reply.  

24. On 13 December 2019, the Respondent filed the Arabic translation of his 

reply. The translation was transmitted to the Applicant on 15 December 2019.  

25. On 14 January 2020, the Applicant filed a motion for leave to submit 

observations and supplementary evidence. The motion was transmitted to the 

Respondent on 15 January 2020.  

26. By Order No. 009 (UNRWA/DT/2020) dated 26 January 2020, the Tribunal 

granted the Applicant’s motion to submit observations on the Respondent’s reply 

and to submit supplementary evidence.  

27. On 4 February 2020, the Applicant submitted his observations and additional 

evidence. The Applicant’s submission was transmitted to the Respondent on 5 

February 2020. 
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28. By Judgment Bushkar UNRWA/DT/2020/053 dated 1 September 2020, the 

Tribunal held that the application was receivable and ordered the Respondent to file 

his reply on the merits. 

29. On 1 October 2020, the Respondent filed a motion for an extension of time 

to file his reply on the merits. The Respondent’s motion was transmitted to the 

Applicant on same day. 

30. By Order No. 204 (UNRWA/DT/2020) dated 12 October 2020, the Tribunal 

granted the Respondent’s motion for an extension of time to file his reply on the 

merits. 

31. On 11 November 2020, the Respondent filed a motion for a further extension 

of time to file his reply on the merits. The Respondent’s motion was transmitted to 

the Applicant on 12 November 2020. 

32. By Order No. 244 (UNRWA/DT/2020) dated 23 November 2020, the 

Tribunal granted the Respondent’s motion for a further extension of time to file his 

reply on the merits. 

33. On 24 December 2020, the Respondent filed a motion for a further extension 

of time to file his reply. The Respondent’s motion was transmitted to the Applicant 

on the same day. 

34. On 28 December 2020, the Applicant objected to the Respondent’s motion 

for a further extension of time to file his reply. The Applicant’s objection was 

transmitted to the Respondent on the same day.  

35. By Order No. 002 (UNRWA/DT/2021) dated 5 January 2021, the Tribunal 

granted the Respondent’s motion for a further and last extension of time to file his 

reply on the merits. 

36. On 19 February 2021, the Respondent filed his reply on the merits. The reply 

was transmitted to the Applicant on 21 February 2021.  
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Applicant’s contentions 

37. The Applicant contends: 

i) He was acquitted of all charges by the Nablus Court, but with a delay of 

seven years, and he did not receive his salary during the period between 1 

September 2011 and 18 September 2018; 

ii) The Agency’s decision to reinstate him was delayed pending the 

issuance of the Judgment of the Nablus Court acquitting him of all charges; 

and 

iii) In similar cases, the Agency has granted all entitlements to the staff 

member; in some cases, the salaries were not even suspended; the Agency is 

therefore applying “double-standards”. 

38. The Applicant requests: 

i) To be paid all entitlements, salary and allowances for the period 

between 1 September 2011 and 18 September 2018; 

ii) Compensation for the psychological harm he suffered; and 

iii) Payment of his Provident Fund and the Agency’s contribution to his 

health insurance. 

Respondent’s contentions 

39. The Respondent contends: 

i) The contested decision was properly effected in accordance with the 

Agency’s regulatory framework;  

ii) The Commissioner-General (“CG”) has discretionary authority to place 

a staff member on SLWOP in the interest of the Agency; 
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iii) The decision to end pay protection in the Applicant’s case was based 

on a review of the court documents, which constituted prima facie evidence 

of wrongdoing in relation to the Applicant’s private actions; 

iv) As it was clear that functional immunity was not engaged in the 

Applicant’s case, there was no legal obligation to pay the Applicant his salary 

and entitlements during the period in which he was subject to prosecution in 

relation to his private actions;  

v) Following the Applicant’s acquittal by the Nablus Court’s 25 April 

2017 Judgment, the Agency determined that the Applicant was not at fault 

and that he could resume his duties, effective 18 September 2018; 

vi) There is no legal obligation on the part of the Agency to provide 

retroactive payment for periods during which pay protection was 

discontinued pursuant to Interoffice Memorandum from the CG to the Field 

Directors dated 2 February 1984, about staff members who are arrested, 

detained or brought to trial (“Detained Staff Policy”); 

vii) The Agency is not responsible for the delay with respect to the issuance 

of the Nablus Court’s 25 April 2017 Judgment in relation to the processing of 

the Applicant’s request for resumption of duty; 

viii) Had the Agency considered the Applicant’s request for resumption of 

his duties prior to the issuance of the Nablus Court’s 25 April 2017 Judgment, 

the Applicant would have been terminated in the interest of the Agency given 

his sentence in excess of three months’ imprisonment by the Israeli Military 

Court;  

ix) The Applicant’s resumption of his duties could not be effected until the 

final decision of the Nablus Court, as an assessment of whether or not the 

Applicant was at fault was necessary; 

x) Due to the complexity of the matter, only on 12 September 2018, was 

the Agency able to determine that the Applicant was not at fault; and 
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xi) The relief sought by the Applicant has no legal basis. 

40. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

41. On 27 April 2011, the Applicant was arrested by the Palestinian Preventive 

Security, and as a result, he was placed on SLWFP effective the same date. On 5 

September 2011, the Applicant was detained by the ISF. By decision dated 21 

September 2011, the Applicant was placed on SLWOP, effective 1 September 

2011, pending the final outcome of the proceedings before the Nablus Court. 

42. On 19 January 2012, the Applicant was convicted before an Israeli Military 

Court by way of plea bargain. He was sentenced to seven months’ imprisonment. 

On 25 April 2017, the Nablus Court acquitted the Applicant of all charges; however, 

the Applicant stayed on SLWOP until 18 September 2018, the date on which he 

resumed his duties. 

43. The Applicant contests the Agency’s decision not to pay his salary and 

entitlements during the period between 1 September 2011 and 18 September 2018. 

The Respondent contends that the Agency has no legal obligation to provide 

retroactive payment for periods during which pay protection was discontinued 

under the Detained Staff Policy. 

Applicant’s placement on SLWOP effective 1 September 2011 

44. The Respondent contends that the CG’s discretionary authority allows him to 

place a staff member on SLWOP and, in full accordance with the Agency’s 

Detained Staff Policy, the Applicant was placed on SLWOP.  

45. The Detained Staff Policy provides, in relevant parts, as follows:  

Action in respect of the Staff Member  

9. Pending clarification whether the charge against the staff 

member arose out of the performance of his duties and whether 

the facts disclosed constitute, in the Agency’s view, at least 
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prima facie evidence for applying disciplinary measures, action 

in respect of the staff member concerned shall be as follows: -  

(A) The staff member shall be placed on special leave with full 

pay up to the first anniversary of the date of detention.  

(B) If the Agency cannot in this period of one year obtain 

adequate information as referred to above, either from the 

authorities or from other sources so as to come to a decision on 

whether any disciplinary or other measures are to be taken, the 

Field Office Director concerned shall (taking into account the 

interests of the Agency and those of the staff member), make a 

recommendation to the Commissioner-General as to whether 

pay protection should continue. Normally, unless there is at 

least some prima facie evidence of wrong-doing on the part of 

the staff member or suspicion that he may have abandoned his 

post or may even no longer be alive (e.g, in cases where a staff 

member is believed to have been “kidnapped” by a militia but 

no further information is available), pay protection should 

continue beyond the one year period. If, however, the Agency’s 

investigation or the information made available to it at any time 

affords grounds for applying disciplinary or other measures, 

these should be determined on the merits of the case and 

applied.  

Trial and Conviction of Staff  

10. If a staff member is brought to trial and convicted and a 

prison sentence of three months or more is imposed, his 

appointment will normally then be terminated in the interests of 

the Agency unless the facts of the case are such that the Agency 

considers that the staff member has not been at fault. The FOD 

concerned shall make a recommendation to the Commissioner-

General taking into account the interests of the Agency and the 

facts of the case.  

Action upon the release of Staff after Detention  

11. A staff member released from detention shall be required to 

provide a statement to the Field Office on the treatment 

accorded while under detention and on the reasons, as known to 

him, for his detention and further as to whether he was 

interrogated on any matter touching upon his official functions. 

If a staff member alleges maltreatment or other improper 

conduct by the authorities, the Field Office Director shall, if he 

is satisfied of the staff member’s veracity, ask the staff member 

if there is any objection to the Agency taking up the matter with 

the authorities concerned. If the staff member does not object to 

this, action shall be taken after consultation with Headquarters 

on the basis and wording of the approach to the authorities. In 
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any event, a copy of the staff member’s statement shall be 

forwarded to Headquarters together with the Field Office 

Director’s comments, if any.  

Resumption of Duty 

12. If a staff member is released without charge or trial and the 

information available to the Agency does not indicate any 

misconduct or improper activity on the part of the staff member, 

he shall normally be allowed to resume duty at the Field Office 

Director’s discretion, with intimation to Headquarters 

(emphasis in original).  

46. It is clear from the above provisions that, pending clarification of whether the 

charge against the staff member arose out of the performance of his duties and 

whether the facts disclosed constitute, in the Agency’s view, at least prima facie 

evidence for applying disciplinary measures, the staff member is to be placed on 

SLWFP up to the first anniversary of the date of detention. In addition, unless there 

is at least some prima facie evidence of wrongdoing on the part of the staff member, 

pay protection should continue beyond the one-year period. 

47. The Tribunal notes that, with respect to the proceedings before the Nablus 

Court, the Applicant was charged with “organizing an armed militia”. In this regard, 

the Tribunal agrees with the Respondent that this charge against the Applicant did 

not arise out of the performance of his duties. In view of the nature of the charge 

against the Applicant, the Agency decided to stop pay protection and placed the 

Applicant on SLWOP effective 1 September 2011.  

48. The Tribunal considers that, at that date, it was not reasonable for the Agency 

to discontinue the Applicant’s pay protection and to place him on SLWOP “in light 

of the fact that the charges [against him] did not relate to the performance of his 

official duties”. It is clear from the provisions of the Detained Staff Policy that, in 

addition to the above, it is necessary that the facts upon which the Applicant was 

detained constitute, in the Agency’s view, at least prima facie evidence for applying 

disciplinary measures. The Tribunal holds that, at that time, namely in September 

2011, it was not yet possible for the Agency to consider that there existed prima 

facie evidence that the Applicant had committed misconduct. In addition, the 
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Respondent concedes that the Applicant’s pay protection was discontinued on the 

basis that the charges against him were related to his private conduct. 

49. Consequently, in accordance with the aforementioned provisions of the 

Detained Staff Policy, the Applicant should have been accorded pay protection and 

should have been placed on SLWFP, up to the first anniversary of the date of his 

detention, namely, 27 April 2012. 

50. Nevertheless, on 19 January 2012, the Applicant was convicted before an 

Israeli Military Court by way of plea bargain. Given the Applicant’s conviction, 

and regardless of the fact that it was by way of plea bargain, the Tribunal has no 

doubt that, at this date, the Agency could have reasonably considered that there 

existed prima facie evidence that the Applicant had committed misconduct. 

Consequently, it would have been reasonable for the Agency to discontinue the 

Applicant’s pay protection and to place him on SLWOP, effective 19 January 2012.  

Applicant’s acquittal of all charges on 25 April 2017, and resumption of his duties 

effective 18 September 2018 

51. Despite the Applicant’s acquittal of all charges on 25 April 2017, the 

Applicant was only permitted to resume his duties effective 18 September 2018. 

The Respondent contends that, due to the complexity of the matter, the Agency was 

only able to issue its recommendation that the Applicant was not “at fault” on 12 

September 2018. 

52. It is clear from the case file that the Applicant immediately informed the 

Agency of the Nablus Court’s Judgment. It is also clear from the case record that 

the Agency closely followed the Applicant’s case since his first detention by the 

Palestinian authorities. In addition, the Applicant consistently requested to be 

reinstated during his SLWOP, while waiting for the Nablus Court’s Judgment. 

Moreover, as early as 19 June 2017, the H/FLO/WB and the Assistant H/FLO/WB 

interviewed the Applicant “for the purposes of assessing [his] request for 

resumption of duties”. 
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53. The Tribunal agrees with the Respondent that the Applicant’s plea bargain 

and the difficulties of obtaining the relevant documents complicated the Agency’s 

review of the Applicant’s case and its ability to reach a decision on whether the 

Applicant was at fault. Nevertheless, in the present case, the Tribunal considers that 

the lapse of 17 months is utterly unreasonable to reach the aforementioned decision. 

The Tribunal holds that, after his acquittal on 25 April 2017, the Applicant should 

have been permitted to resume his duties, at the latest, as of 1 September 2017.    

Applicant’s status on SLWOP from 19 January 2012 to 1 September 2017 

54. The Applicant contends that, as he was not at fault, he should be retroactively 

paid all of his salaries and entitlements for the whole period between 1 September 

2011 and 18 September 2018. As concluded above, given the Applicant’s 

conviction, it would have been reasonable for the Agency to discontinue the 

Applicant’s pay protection and to place him on SLWOP effective 19 January 2012. 

The facts that the Applicant remained on SLWOP for many years due to the 

proceedings before the Nablus Court and he was acquitted of all charges do not 

change his 19 January 2012 conviction and the existence of prima facie evidence, 

at that point in time, which formed the reasonable basis to place him on SLWOP. 

Consequently, the Tribunal considers that the Applicant’s arguments in this regard 

are without merit. 

55. In view of the foregoing, the Tribunal holds that the Agency’s decision not to 

pay the Applicant’s salary and entitlements during the periods from 1 September 

2011 to 19 January 2012 and from 1 September 2017 to 17 September 2018 is 

rescinded. 

Remedies 

56. As explained above, the Agency should have decided to stop the Applicant’s 

pay protection and placed him on SLWOP effective 19 January 2012 instead of 1 

September 2011. In addition, the Applicant should have been permitted to resume 

his duties, at the latest on 1 September 2017, instead of 18 September 2018. 

Consequently, the Tribunal holds that the Applicant is entitled to be paid his full 

salary, including all associated allowances and entitlements, for the periods from 1 
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September 2011 to 19 January 2012 and from 1 September 2017 to 17 September 

2018. 

57. Regarding the Applicant’s request for compensation for moral damages, the 

Tribunal recalls that an award of compensation for harm must be supported by 

evidence. In the present case, the Tribunal notes that the Applicant, with respect to 

his request for compensation for moral damages, failed to provide sufficient 

evidence of harm in order to be awarded compensation in accordance with the 

provisions of Article 10(5) of the Tribunal’s Statute. Therefore, the Tribunal holds 

that it would not be appropriate to award the Applicant any compensation for his 

alleged moral damages. 
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Conclusion 

58. In view of the foregoing, the Tribunal DECIDES: 

i) The impugned decision not to pay the Applicant’s salary and 

entitlements during the periods from 1 September 2011 to 19 January 2012 

and from 1 September 2017 to 17 September 2018 is rescinded;  

ii) The Applicant is entitled to be paid the amount equivalent to his full 

salary, including all associated allowances and entitlements, for the periods 

from 1 September 2011 to 19 January 2012 and from 1 September 2017 to 17 

September 2018;  

iii) The Applicant is not awarded compensation for his alleged moral 

damages; and  

iv) The aforementioned sum is to be paid within 60 days of the date this 

Judgment becomes executable during which period the US Prime Rate, 

applicable as of that date, shall apply. If the sum is not paid within the 60-day 

period, an additional five per cent shall be added to the US Prime Rate until 

the date of the payment.  

Judge Jean-François Cousin 

Dated this 16th day of March 2021 

Entered in the Register on this 16th day of March 2021 

Halil Göksan, Officer-in-Charge, UNRWA DT, Amman 
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