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Introduction 

1. This is an application by Aysha Al Rifai (“Applicant”) against the decisions 

of the United Nations Relief and Works Agency for Palestine Refugees in the Near 

East, also known as UNRWA (“Respondent”), to separate her from service with 

termination indemnity and to close the investigation into her complaints.  

Facts 

2. Effective 1 October 2006, the Applicant was employed by the Agency on a 

fixed-term appointment as Deputy Dean at the Ramallah Women Training Centre 

(“RWTC”), at Grade 15, Step 1, West Bank Field Office (“WBFO”). At the time 

relevant to the instant application, the Applicant held the post of RWTC Principal. 

3. On 21 December 2016, the Director of UNRWA Operations, West Bank 

(“DUO/WB”) referred to the Department of Internal Oversight Services (“DIOS”) 

several complaints of abuse of authority, harassment and misuse of RWTC 

resources against certain RWTC senior staff members, including the Applicant. 

4. On 9 January 2017, the DIOS initiated an investigation into the 

aforementioned allegations. 

5. By letter dated 23 February 2017, the DUO/WB informed the Applicant that 

she was placed on administrative leave with pay, effective immediately, pending 

the investigation and until the completion of the disciplinary process, if any.  

6. By email to the DUO/WB dated 11 April 2017, the Applicant submitted a 

complaint of “defamation acts” against several staff members.  

7. By email dated 13 May 2017 to the Director, DIOS as well as other senior 

managers of the Agency, the Applicant submitted another complaint of prohibited 

conduct against several staff members, including a DIOS investigator. 

8. By email to two DIOS investigators dated 21 July 2017, the Applicant 

submitted another complaint of defamation against a staff member.  



  Case No. UNRWA/DT/WBFO/2019/010 

  Judgment No. UNRWA/DT/2021/015 

 

Page 3 of 41 

9. In the Investigation Report (“IR”) dated 5 September 2017, with respect to 

the allegations against the Applicant, the DIOS determined that, inter alia, there 

was sufficient evidence to conclude that the Applicant had misled Mr. Mohammad 

Shalabi into submitting a malicious complaint of sexual harassment against Ms. I. 

S. 

10. In the Preliminary Assessment Report (“PAR”) dated 11 September 2017, 

with respect to the Applicants’ various complaints, the DIOS concluded that some 

of the Applicant’s allegations were substantiated. The DIOS recommended that the 

type of misconduct in which some of the concerned staff members had engaged was 

of minor gravity and did not warrant the undertaking of a full investigation.  

11. By letter to the Applicant dated 9 October 2017, the DUO/WB informed her 

about the findings of the IR and provided her with an opportunity to respond. The 

Applicant responded on 19 and 28 November 2017. 

12. By letter to the Applicant dated 13 September 2018, the DUO/WB imposed 

on the Applicant the disciplinary measure of separation from service with 

termination indemnity, and the Applicant was separated from the Agency on the 

same day (“impugned disciplinary measure/first contested decision”).  

13. By the same letter dated 13 September 2018, the DUO/WB also informed the 

Applicant that, with respect to her various complaints, some of her allegations were 

substantiated and that he has decided to take managerial actions vis-à-vis the 

concerned staff members (“second contested decision”). 

14. On 8 October 2018, the Applicant submitted to the Deputy Commissioner-

General a request for decision review of the impugned disciplinary measure and the 

second contested decision.  

15. On 5 February 2019, the Applicant filed her application with the UNRWA 

Dispute Tribunal (“Tribunal”). The application was transmitted to the Respondent 

on 11 February 2019. 
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16. On 14 March 2019, the Respondent filed a motion for leave to participate in 

the proceedings and an extension of time to file his reply. The motion was 

transmitted to the Applicant on 17 March 2019. 

17. By Order No. 064 (UNRWA/DT/2019) dated 27 March 2019, the Tribunal 

granted the Respondent’s motion for leave to participate in the proceedings and an 

extension of time to file his reply.  

18. On 12 April 2019, the Respondent filed a motion for a further extension of 

time to file his reply. The motion was transmitted to the Applicant on 14 April 2019. 

19. By Order No. 090 (UNRWA/DT/2019) dated 24 April 2019, the Tribunal 

granted the Respondent’s motion for a further extension of time to file his reply.  

20. On 7 June 2019, the Respondent filed a second motion for a further extension 

of time to file his reply. The motion was transmitted to the Applicant on 9 June 

2019. 

21. By Order No. 120 (UNRWA/DT/2019) dated 19 June 2019, the Tribunal 

granted the Respondent’s second motion for a further extension of time to file his 

reply.  

22. On 5 July 2019, the Respondent filed a third motion for a further extension of 

time to file his reply. The motion was transmitted to the Applicant on 7 July 2019.  

23. By Order No. 143 (UNRWA/DT/2019) dated 17 July 2019, the Tribunal 

granted the Respondent’s motion for a further extension of time to file his reply.  

24. On 1 August 2019, the Respondent filed his reply. The reply was transmitted 

to the Applicant on 6 August 2019.  

25. On 16 August 2019, the Respondent filed a motion for an extension of time 

to translate his reply. The motion was transmitted to the Applicant on 18 August 

2019.  

26. By Order No. 192 (UNRWA/DT/2019) dated 1 October 2019, the Tribunal 

granted the Respondent’s motion for an extension of time to translate his reply. 
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27. On 2 December 2019, the Respondent filed a motion for a further extension 

of time to translate his reply. The motion was transmitted to the Applicant on the 

same day. 

28. By Order No. 237 (UNRWA/DT/2019) dated 12 December 2019, the 

Tribunal granted the Respondent’s motion for a further extension of time to 

translate his reply. 

29. On 29 February 2020, the Respondent filed the Arabic translation of his reply. 

The translation was transmitted to the Applicant on 1 March 2020. 

30. On 28 July 2020, the Applicant filed a motion requesting: 1) to file 

observations on the Respondent’s reply, 2) to submit new evidence, 3) to be 

provided with the annexes of the IR and of the PAR, and 4) to amend her request 

for remedies. The Applicant’s motion was transmitted to the Respondent on 29 July 

2020. 

31. By Order No. 126 (UNRWA/DT/2020) dated 9 August 2020 (“Order No. 

126”), the Tribunal granted the Applicant’s requests: 1) to submit observations on 

the Respondent’s reply, and 2) to amend her request for remedies. The Tribunal 

further ordered the Respondent: 1) to produce to the Tribunal all of the annexes of 

the IR, with the exception of annexes nos. 13, 53, 54, 55, 57 and 69, and 2) to inform 

the Tribunal about the outcome of the Agency’s investigation into the Applicant’s 

various complaints. 

32. On 16 September 2020, the Respondent filed his response to Order No. 126. 

The Respondent’s response was transmitted to the Applicant on 27 September 

2020. 

33. On 14 October 2020, the Applicant filed a “Legal Representation Form” 

authorizing Mr. Mohammad Abdullah to represent her before the Tribunal. 

34. On 18 October 2020, the Applicant filed a motion requesting: 1) the 

unredacted and Arabic version of the IR, 2) an extension of time to file her 

observations on the Respondent’s reply, and 3) to amend her request for remedies. 

The Applicant’s motion was transmitted to Respondent on the same day. 
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35. On 1 November 2020, due to certain technical difficulties, the annexes of the 

IR, which had been submitted to the Tribunal along with the Respondent’s response 

to Order No. 126, were retransmitted to the Applicant. 

36. By Order No. 228 (UNRWA/DT/2020) dated 9 November 2020 (“Order No. 

228”), the Tribunal: 1) disclosed to the Applicant the unredacted version of the IR, 

2) granted the Applicant an extension of time to file her observations on the 

Respondent’s reply and to amend her request for remedies, and 3) ordered the 

Respondent to provide the Applicant with the Arabic translation of the IR. The 

Tribunal added that if the Respondent was not able to provide the requested 

translation before the prescribed deadline, he should inform the Tribunal as soon as 

practicable so that the Applicant could proceed with the translation at her own cost 

and the Respondent would be ordered by the Tribunal in the Judgment to reimburse 

the Applicant.  

37. By Order No. 234 (UNRWA/DT/2020) dated 16 November 2020 (“Order No. 

234”), the Tribunal sought the parties’ engagement in an expeditious disposal of the 

case by inviting them to an oral hearing to be held during the second half of 

December 2020. 

38. On 17 November 2020, the Applicant filed a motion requesting: 1) the 

unredacted version of the PAR, 2) the Arabic translation of some of the annexes of 

the IR, and 3) the audio recordings or statements of the “third party vendors”. The 

Applicant’s motion was transmitted to the Respondent on 18 November 2020. 

39. On 18 November 2020, the Applicant filed her response to Order No. 234. 

The Applicant requested the Tribunal to “rescind Order No. 234 and to proceed 

with the application in the spirit of Order No. 228”. The Applicant’s response was 

transmitted to the Respondent on 22 November 2020. 

40. On 19 November 2020, the Respondent filed his response to Order No. 234, 

and informed the Tribunal that he was unable to provide the translation of the IR, 

but confirmed his availability for a hearing in December 2020. The Respondent’s 

response was transmitted to the Applicant on 22 November 2020. 
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41. By Order No. 245 (UNRWA/DT/2020) dated 24 November 2020, the 

Tribunal informed the parties that it would not conduct a hearing in December 2020 

and invited the parties to comply with Order No. 228. 

42. On 10 December 2020, the Applicant submitted her observations on the 

Respondent’s reply and her amended request for remedies. The Applicant’s 

submission was transmitted to the Respondent on 13 December 2020. 

43. By Order No. 266 (UNRWA/DT/2020) dated 31 December 2020 (“Order No. 

266”), the Tribunal ordered the Respondent to provide the Applicant with: 1) the 

unredacted version of the PAR; 2) the audio recordings of certain interviews that 

had been conducted in the context of the investigation into the allegations against 

the Applicant, and 3) the Arabic translation of certain annexes of the IR. In the same 

Order, the Tribunal denied the Applicant’s request for the production of the audio 

recordings or statements of the “third party vendors”. 

44. By Notice of Hearing dated 31 December 2020 (“Notice of Hearing”), the 

Tribunal convoked the parties to a hearing on 22 February 2021, and ordered the 

parties to confirm their attendance and propose witnesses by 18 January 2021.   

45. On 18 January 2021, the Applicant filed a motion for an extension of time to 

respond to the Notice of Hearing. The Applicant’s motion was transmitted to the 

Respondent on the same day. 

46. By Order No. 011 (UNRWA/DT/2021) dated 19 January 2021 (“Order No. 

011”), the Tribunal denied the Applicant’s motion for an extension of time to 

respond to the Notice of Hearing and ordered the parties to submit their responses 

to the Notice of Hearing as soon as practicable and no later than the close of 

business on 21 January 2021. 

47. On 20 and 21 January 2021, the Respondent submitted his responses to Order 

No. 266 and the Notice of Hearing. The Respondent’s submission was transmitted 

to the Applicant on 21 and 24 January 2021. 

48. On 28 January 2021, the Applicant submitted her responses to Order No. 266 

and the Notice of Hearing. In her submission, the Applicant requested that: 1) the 
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Tribunal postpone the hearing, 2) she be allowed to submit her observations on the 

IR, and 3) to submit new evidence. The Applicant further submitted her proposed 

witnesses to be heard during the hearing and made several requests regarding the 

PAR. The Applicant’s submission was transmitted to the Respondent on 31 January 

2021. 

49. By Order No. 020 (UNRWA/DT/2021) dated 8 February 2021 (“Order No. 

020”), the Tribunal: 1) denied the Applicant’s request for the postponement of the 

hearing, 2) informed the parties that the hearing would be conducted online, via 

Microsoft Teams, 3) granted the Applicant’s request to submit her observations on 

the IR, 4) granted the Applicant’s request to submit new evidence, 5) allowed the 

Applicant to submit written testimonies of her proposed witnesses, 6) allowed the 

parties to submit their closing arguments in writing, and 7) denied the Applicant’s 

various requests with respect to the PAR. 

50. By Amended Notice of Hearing dated 8 February 2021 (“Amended Notice of 

Hearing”), the Tribunal convoked four witnesses to the hearing, namely, Mr. 

Shalabi, Ms. I. S., Ms. W. S., and Mr. Tawfeeq Azeer, and ordered the Respondent 

to confirm the witnesses’ attendance.   

51. On 8 February 2021, the Respondent filed the Arabic translation of certain 

annexes of the IR in accordance with Order No. 266. The translations were 

transmitted to the Applicant on 9 February 2021. 

52. By Order No. 023 (UNRWA/DT/2021) dated 11 February 2021 (“Order No. 

023”), the Tribunal clarified that the Applicant is also contesting the Agency’s 

decision to close the investigation into her complaints and ordered the Respondent 

to submit his reply with respect to this second contested decision.  

53. Also by Order No. 023, the Tribunal informed the parties that the second 

contested decision would not be the subject of the hearing and allowed the 

Applicant to submit her observations on the Respondent’s reply regarding the 

second contested decision, along with her closing arguments.  
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54. By email to the Registry dated 15 February 2021, the Applicant indicated that, 

on 21 February 2021, she would be filing a motion for the recusal of the Judge. This 

email was not transmitted to the Respondent.  

55. On 20 February 2021, the Respondent submitted his reply with respect to the 

second contested decision. The Respondent’s submission was transmitted to the 

Applicant on 21 February 2021. 

56. On 21 February 2021 at 10.21 p.m. Amman time, the Applicant filed a motion 

for the recusal of the Judge. Pursuant to Article 23 of Area Staff Regulation 11.5, 

the Registry transmitted the Applicant’s motion to the Internal Justice Committee 

(“IJC”) on 22 February 2021. 

57. On 22 February 2021, the scheduled hearing took place. The Tribunal heard 

from the Respondent and one witness, namely, Mr. Shalabi. Neither the Applicant 

nor her representative was present at the hearing. 

58. By Order No. 029 (UNRWA/DT/2021) dated 22 February 2021, the Tribunal 

ordered the Respondent to translate his reply to the second contested decision.  

59. On 1 March 2021, the Respondent filed the Arabic translation of his reply to 

the second contested decision. The Respondent’s submission was transmitted to the 

Applicant on 2 March 2021. 

60. On 16 March 2021, the IJC denied the Applicant’s motion for the recusal of 

the Judge. The IJC’s decision was transmitted to the parties on the same day. 

Applicant’s contentions 

61. The Applicant contends: 

i) Her due process rights were violated, as she was deprived of her right 

to have her chosen representative to represent her before the Tribunal; 

ii) Before making the impugned decisions and in their aftermath, the 

Agency failed to provide her with copies of the IR and the PAR, as well as 

their annexes; 
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iii) The investigators were biased in their decisions selecting the witnesses 

to be interviewed; 

iv) The investigators’ differential treatment towards the Respondent’s 

witnesses and her witnesses was a substantial procedural error, prejudicial 

against her, and a violation of her right to defend herself during the 

investigation; 

v) The investigators failed to interview all of her proposed witnesses;  

vi) The investigators did not examine some of her submissions; 

vii) The impugned disciplinary measure was not proportionate to the 

severity of the alleged misconduct; rather, it was excessive and unfair;  

viii) The impugned disciplinary measure was unlawfully based on an alleged 

aggravating factor that she had resisted the investigation. There is not a shred 

of evidence in the record to support the allegation that she had been resistant 

in the investigation, let alone that she had failed to cooperate in the 

investigation. On the contrary, she fully cooperated in the investigation;  

ix) By email dated 14 September 2017, one of the investigators thanked her 

for her cooperation in the investigation;  

x) The allegation that she resisted to the investigation was not included in 

the due process letter and was not presented to her at an earlier stage of the 

investigative process; 

xi) The conclusion of the investigation was excessively delayed in 

violation of the Agency’s regulatory framework; 

xii) The decision not to investigate her complaints “lacks the presumption 

of regularity”;  

xiii) With respect to the decision not to investigate her complaints, Ms. K. 

O. was not a RWTC staff member and, as such, was not part of the alleged 

“polarized environment in [the] RWTC”; 
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xiv) The Agency failed to thoroughly consider her various complaints before 

reaching its decision to close the investigation into her complaints; and     

xv) The impugned decisions inflicted serious moral damages, caused her 

anxiety, and damaged her reputation in her local community.    

62. The Applicant requests: 

i) To be provided with the unredacted version of the IR, as well as its 

annexes and audio recordings; 

ii) To be provided with the unredacted version of the PAR, as well as its 

annexes and audio recordings;  

iii) The Tribunal to hold an oral hearing; 

iv) The rescission of the contested disciplinary measure; 

v) To be compensated for the entirety of her material damages, including 

the cost of translation fees she had paid to have her statement to the 

investigators translated from English to Arabic;  

vi) To be compensated for the violation of her due process rights;  

vii) To be compensated for the moral damages she suffered as a result of 

the contested disciplinary measure; and 

viii) Referral of the present case to the Commissioner-General (“CG”) to 

enforce accountability.  

Respondent’s contentions 

63. The Respondent contends: 

i) The Applicant’s termination was properly effected; the misconduct has 

been established by clear and convincing evidence; 

ii) There was ample evidence to support the findings of the Applicant’s 

misconduct;  
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iii) By Judgment Al Othman UNRWA/DT/2019/019 dated 17 April 2019, 

the Applicant and her representative should have known that there was no 

intent on the part of the Agency to prevent the Applicant’s representative from 

taking part in the present proceedings; 

iv) The investigators are better placed to determine whom to call as a 

witness;  

v) The Applicant has failed to provide any evidence that the investigators 

were biased; 

vi) The Applicant was provided with details of the DIOS’ findings in the 

due process letter, and she was able to mount a defence; 

vii) The impugned disciplinary measure was not disproportionate, as it did 

not amount to an injustice; 

viii) The relief sought by the Applicant has no legal basis; and 

ix) The evidence proffered in support of the Applicant’s alleged moral 

damages is of no probative value, and there is no nexus between the 

Applicant’s claim for moral damages and the impugned decisions.  

64. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Applicant’s due process rights during the proceedings before the Tribunal 

Choice of counsel 

65. The Applicant contends that she was deprived of her right to have another 

staff member, namely Mr. Mohammad Abdullah, to represent her before the 

Tribunal. 
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66. Article 8 of the Rules provides: 

1. A party may present his or her case before the Dispute 

Tribunal in person, or may be represented by outside counsel.  

2. A party may also be represented by a staff member or a 

former staff member of UNRWA, the United Nations 

Secretariat or other United Nations agencies, or one of the 

specialized agencies. 

67. The Tribunal recalls that, and as it is clear from the aforementioned provision, 

the choice of representation is a fundamental right for staff members in their cases 

before the Tribunal (Nimer 2018-UNAT-879, paragraph 33). The Tribunal held in 

Abdullah UNRWA/DT/2020/012, paragraph 28, that the Agency’s letter to the 

Applicant’s representative limited the staff members’ fundamental right to choose 

him as a legal representative. Nevertheless, in the context of the present case, the 

Applicant failed to provide any evidence that she had been effectively prevented 

from having Mr. Mohammad Abdullah as her representative. The Tribunal further 

notes that, assuming arguendo that the Applicant was only able to be represented 

by Mr. Mohammad Abdullah after the issuance of the aforementioned Judgment, 

since then, she had ample time to raise any additional contentions before the 

Tribunal. Thus, the Tribunal concludes that this contention of the Applicant is 

without merit. 

Documentary evidence 

68. The Applicant complains that she was not provided with the Arabic 

translation of certain documentary evidence. 

69. The Tribunal recalls that the Applicant has had access to the IR since 6 August 

2019, albeit a redacted version. Following the Applicant’s various motions, the 

Tribunal transmitted to the Applicant: 1) on 1 November 2020, the annexes of the 

IR, 2) on 9 November 2020, the unredacted version of the IR, 3) on 21 January 

2021, the audio recordings of certain interviews conducted as part of the 

investigation into the allegations against the Applicant, 4) on 24 January 2021, the 

unredacted version of the PAR, and 5) on 9 February 2021, the Arabic translation 

of certain annexes of the IR.  
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70. Moreover, in Order No. 228, the Tribunal ordered the Respondent to provide 

the Arabic translation of the IR, but also provided him with the option to reimburse 

the Applicant in case of his inability to provide the translation before the prescribed 

deadline. In his response to Order No. 228, the Respondent informed the Tribunal 

that he was unable to provide the translation of the IR. Accordingly, it was upon the 

Applicant to proceed with the translation at her own cost and the Tribunal would 

have ordered in the Judgment the Respondent to reimburse the Applicant for the 

cost of the translation. Furthermore, the Tribunal reviewed all of the annexes of the 

IR and ordered the Respondent to provide the Arabic translation of the annexes that 

might be relevant for the Applicant’s defence. As a result, except for some 

irrelevant ones, all of the annexes of the IR were available in both Arabic and 

English. 

71.  With respect to the PAR, the Tribunal recalls that the Applicant was not 

provided with its Arabic translation. Given the fact that some of her allegations 

were substantiated, the Tribunal considers that the Applicant has already and amply 

made her case against the Agency’s decision to close the investigation into her 

complaints, and as such, the lack of the Arabic translation of the PAR was not 

prejudicial to her. This applies mutatis mutandis to the Applicant’s requests to be 

provided with the annexes of the PAR as well as their Arabic translations.  

72. The Tribunal further recalls that it has broad discretionary authority in case 

management issues and the production of evidence (Wu 2015-UNAT-597, paras. 

34-35; Uwais 2016-UNAT-675, para. 27) and that it is “best placed to assess the 

nature and probative value of the evidence placed before [it] by the parties to justify 

[its] findings” (Nyawa 2020-UNAT-1024, para. 80).  

73. In view of the foregoing, the Tribunal holds that the lack of the Arabic 

translation of certain documentary evidence was not prejudicial to the Applicant 

(Nadeau 2017-UNAT-733, para. 32), and that the Applicant’s due process rights 

were amply observed and she was entirely able to mount a proper defense. The 

Tribunal also underscores that the present Judgment is based solely on the evidence 

that was entirely available to the parties, both in English and in Arabic.   
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Hearing 

74. In her application, the Applicant requested the Tribunal to hold an oral 

hearing. In full conformity with the restrictions imposed by the COVID-19 

pandemic, the Tribunal made various efforts to meet the Applicant’s request and to 

hold an oral hearing. By Order No. 234 dated 16 November 2020, the Tribunal 

made a first attempt to seek the parties’ engagement in an expeditious disposal of 

the case by inviting them to an oral hearing to be held during the second half of 

December 2020. The next day, on 17 November 2020, the Applicant filed a motion 

requesting the production of the unredacted version of the PAR, as well as the 

Arabic translation of several annexes of the IR. The day after, on 18 November 

2020, the Applicant opposed the conduct of an oral hearing during the second half 

of December 2020. Consequently, the Tribunal decided not to proceed with the 

envisaged hearing.  

75. Later, by Notice of Hearing dated 31 December 2020, the Tribunal convoked 

the parties to a hearing on 22 February 2021, and ordered the parties to confirm 

their attendance and propose witnesses by 18 January 2021. This time, on 18 

January 2021, the Applicant filed a motion for an extension of time to respond to 

the Notice of Hearing.  

76. By Order No. 011, the Tribunal denied the Applicant’s motion and ordered 

the parties to submit their responses to the Notice of Hearing as soon as practicable 

and no later than the close of business on 21 January 2021. The Applicant failed to 

comply with the Tribunal’s Order and only submitted her response to the Notice of 

Hearing on 28 January 2021. In her response, the Applicant indicated, inter alia, 

that she was not interested “in a hearing that is nothing but embellishment”. She 

also requested the Tribunal to postpone the hearing and stated that “she would 

understand and support” the Judge’s decision to recuse himself from the case “in 

light of her legitimate concerns and reasonable reservations about the manner [the 

Judge] is handling the case”. 

77. By Order No. 020, the Tribunal denied the Applicant’s request for the 

postponement of the hearing and by Amended Notice of Hearing convoked four 

witnesses to the hearing.  
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78. On the eve of the hearing, at 10.21 p.m., the Applicant filed a motion for the 

recusal of the Judge in charge of the present case. The next morning, the Tribunal 

decided to proceed with the scheduled hearing, as the Applicant’s motion would 

only bar the Tribunal from issuing its Judgment before the IJC’s decision about the 

Applicant’s motion for the recusal of the Judge. At the beginning of the hearing, 

the Tribunal phoned the Applicant’s representative and he indicated that he did not 

want to take part in the hearing.  

79. Consequently, it has not been possible to assess the Applicant’s credibility by 

way of taking her oral testimony. The Tribunal recalls that it possesses no means to 

enforce the participation of the parties to a hearing; however, it notes that an 

unwilling party has to bear the consequences resulting from such behaviour. Thus, 

the Tribunal holds that the Applicant was given every opportunity to participate in 

the hearing on an equal footing with the Respondent, and therefore her due process 

rights were thoroughly observed. 

Applicant’s due process rights during the investigative process 

80. The Applicant contends that her due process rights were violated during the 

investigative process. Notably, she claims that: 1) the Agency failed to provide her 

the IR and the PAR, as well as their annexes, 2) the investigators did not interview 

all of her witnesses, 3) the investigators did not examine all of the evidence she had 

submitted, 4) the investigators were biased, and 5) the conclusion of the 

investigation was excessively delayed. 

81. In this regard, the relevant provisions of the DIOS Technical Instruction 

02/2016 on UNRWA’s Investigation Policy (“DTI 02/2016”), provide, as follows:  

7. Before the opening of any formal investigation into an 

allegation of misconduct, the allegation must be reviewed to 

ensure that the alleged behavior, if established, would constitute 

misconduct. No UNRWA personnel has the right to have an 

investigation initiated. All allegations are reviewed by an Intake 

Committee that then recommends to the authorized decision-

maker a recommended course of action.  

[…] 
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9. A recommendation by the Intake Committee should endeavor 

to be made on every new allegation as quickly as possible and 

whenever possible within 20 days after it has been received. The 

authorized decision-maker should endeavor to provide his/her 

response and/or comments within 10 days of receipt of the 

recommendation of the Intake Committee. Thus, a decision for 

every case should be made as soon as possible, preferably 

within 30 days of the receipt of any complaint/allegation. 

10. At the intake stage, the decision for action will be one of the 

following:  

[…] 

(ii) Preliminary Assessment: In principle, each case should go 

through a preliminary assessment. This phase allows collection 

of additional information needed to make an informed decision 

as to which other response option is most appropriate. The 

Intake Committee may decide, based on the information 

available, to proceed without a preliminary assessment. The 

preliminary assessment will usually be limited to an interview 

with the complainant, review of relevant documents and a brief 

assessment of the facts. The authorized decision-maker can 

then, based on the preliminary assessment, initiate an 

investigation or close the case as appropriate. Preliminary 

assessments should be completed, as far as practicable, within 

60 days from the date of receipt of any complaint/allegations. 

(iii) Investigate: Where the facts alleged, if proved, would 

constitute misconduct and if the allegations are credible, 

material, and verifiable. The investigation may be done after a 

preliminary assessment, unless another response option is better 

suited to treat the allegation.  

[…] 

(v) Management Intervention: Where the facts could be more 

effectively and efficiently dealt with through local management 

intervention or performance review procedures rather than by 

way of investigation and possible disciplinary proceedings. This 

option should not be used for any allegation of serious 

misconduct.  

[…] 

12. All investigations should endeavor to be completed as 

quickly as possible, and within 6 months of their initiation 

whenever possible. In allocating existing resources to the 

conduct of investigations, priority should be given to those 

allegations where the misconduct is the most serious, taking into 
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account financial, security and/or reputational risks to the 

Agency. Accelerated procedures may be applied to priority 

investigations as required to address risks.  

13. Reports which substantiate allegations of misconduct shall 

be submitted to the Agency official with authority to initiate 

disciplinary proceedings against the relevant staff member if 

appropriate, and in the case of DIOS reports, to the 

Commissioner-General. The report, including annexes such as 

witness statements, audio recordings of interviews and/or 

transcripts, should also be uploaded on the Central Case 

Management System. DIOS should be notified in case it wants 

to review the report. 

[…] 

15. All investigation reports are strictly confidential, and their 

contents may not be disclosed further, other than to comply with 

the disciplinary process or before UN administrative tribunals. 

Disclosure under any other circumstances is permitted only with 

the approval of either the Director of DIOS or the 

Commissioner-General for DIOS reports, or the Field Director 

for investigations conducted by the relevant field.  

[…] 

19. All UNRWA personnel who become aware of an 

investigation following a request for information, records or an 

interview are obligated to keep the contents of the interview 

and/or the request for information confidential, including from 

their supervisors, who may be informed only of the need for the 

individual to attend an interview. Failure to do so may constitute 

misconduct and lead to disciplinary action.  

[…] 

23. Complainants, who are also victims of the reported 

misconduct (e.g., victims of harassment, sexual harassment, 

sexual exploitation and abuse, assault, or theft), have the right 

to be periodically informed of the status of the investigation of 

their complaint. They shall also be informed generally of the 

outcome of the investigation, and in particular whether or not 

the allegation was substantiated. Where the allegations are not 

substantiated, complainants should be provided sufficient 

information that would reasonably allow them to make an 

informed decision as to whether or not to contest the decision. 

Complainants, who are not victims of the reported misconduct, 

but who report misconduct based on their obligation to do so, 

have no formal right to be informed of the outcome of the 

investigation; however, they should be informed that the 
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investigation is completed, and may be informed generally if the 

allegation was substantiated or not, although great care must be 

placed in respecting confidentiality obligations towards the 

subject.  

[…] 

25. The subject of investigation shall be given a full and fair 

opportunity to respond to the allegations against him/her 

(emphasis in original). 

Access to documentary evidence 

82. It is clear from the above provisions that, as a subject of an ongoing 

investigation, the Applicant is not entitled to be provided with a draft version of the 

IR during the investigative process. Therefore, this contention of the Applicant is 

without merit. 

83. As a complainant, and with respect to the PAR concerning her complaints, in 

accordance with the aforementioned para. 23 of DTI 02/2016, the Applicant was in 

constant contact with DIOS investigators and was informed of the status of the 

investigation into her complaints. Furthermore, the second contested decision 

clearly informed the Applicant that the investigation into her complaints was closed 

and that some of her allegations had been substantiated. Thus, the Tribunal 

concludes that the Agency complied with the provisions of para. 23 of DTI 02/2016, 

and as a result, the Applicant’s contention that she should have been provided with 

the PAR during the investigative process is without merit. 

Interview of witnesses 

84. The Applicant contends that the investigators failed to interview all of her 

proposed witnesses. In accordance with the aforementioned paragraph 25 of DTI 

02/2016 and the jurisprudence of the United Nations Appeals Tribunal (“UNAT”), 

due process may require that the parties shall be permitted to call witnesses/experts 

to testify on the issue at stake (Hepworth 2011-UNAT-178, paras. 30-31; Landgraf 

2014-UNAT-471, para. 30; Flores 2015-UNAT-525, para. 24). However, this does 

not mean that the investigators are obliged to interview all of the proposed witnesses 

of a subject of an investigation and there is no such provision in the Agency’s 
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regulatory framework. Therefore, in the present case, the investigators’ decision not 

to interview all of the Applicant’s proposed witnesses is not, per se, a violation of 

the Applicant’s due process rights (Uwais 2016-UNAT-675, para. 26). 

85. The Tribunal considers that it is incumbent on the Applicant to at least make 

out an apparent (prima facie) case of how and to what extent her non-interviewed 

witnesses would have been relevant for the investigation. The Applicant failed to 

do so. Furthermore, by Order No. 020, the Tribunal allowed the Applicant to submit 

written testimonies of her proposed witnesses in order to offset any potential 

shortfall during the investigative process. Nevertheless, the Applicant also failed to 

make use of this opportunity. Consequently, the Tribunal holds that this contention 

of the Applicant is without merit. 

Review of the Applicant’s evidence 

86. The Applicant claims that the investigators could have not possibly examined 

her voluminous submissions, namely annexes No. 26 (70 pages) and No. 27 (46 

pages) submitted on 2 September 2017, as the IR was completed on 5 September 

2017. The Tribunal recalls that, in accordance with the aforementioned paragraph 

25 of DTI 02/2016 and the UNAT’s jurisprudence, due process may also require 

that further evidence be examined for a fair disposal of a case (He 2016-UNAT-

686, para. 47). However, this does not mean that the investigators are obliged to 

thoroughly review submissions that are manifestly irrelevant. Rather, it is 

incumbent on the Applicant to at least make out an apparent (prima facie) case of 

how and to what extent these submissions would have been relevant for the 

investigation. Consequently, given the manifest irrelevance of these two 

submissions within the context of the case at bar, the Tribunal holds that this 

contention of the Applicant is also without merit. 

Applicant’s allegations against the DIOS investigators  

87. The Applicant alleges that the DIOS investigators were biased against her. It 

is clear from the case record that this allegation of the Applicant is rather suspicion-

based and speculative. In addition, even though the second contested decision 

acknowledges that some of the interviewed staff members failed to respect the 
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confidentiality of the investigative process, the Applicant did not provide any prima 

facie evidence that the investigators were responsible for and/or caused these 

breaches of confidentiality. Thus, this contention of the Applicant is also without 

merit. 

Delay 

88. The Applicant sustains that the conclusion of the investigation was 

excessively delayed. In terms of the various deadlines during the investigative 

process, it is clear from the above provisions that there are no absolute deadlines 

binding on the Agency. Rather, there are recommendations such as: taking a 

decision on whether or not to initiate an investigation within 30 days of the receipt 

of any complaint (para. 9, DTI 02/2016), completing the preliminary assessment 

stage within 60 days of the receipt of any complaint (para. 10(ii), DTI 02/2016), 

and completing an investigation within six months of its initiation (para. 12, DTI 

02/2016). 

89. With respect to the PAR, although the Applicant filed her first complaint on 

11 April 2017, she also filed additional and related complaints on 13 May and 21 

July 2017. The Tribunal holds that, as the PAR was completed on 11 September 

2017, namely within 60 days of the receipt of her last complaint, and given the 

Applicant’s several and related complaints, the Agency did not violate the 

Applicant’s due process rights and complied with the provisions of para. 10(ii), DTI 

02/2016. 

90. However, the delay that is not acceptable with respect to the PAR is the 14-

month interval between the Applicant’s last complaint and the Agency’s decision 

dated 13 September 2018, to close the investigation into her complaints. In this 

regard, the UNAT held in Benfield-Laporte 2015-UNAT-505, paragraph 40, that “a 

period of [four] months to communicate the decision not to open a formal fact-

finding investigation is far from prompt”. The Tribunal is cognisant of the 

Applicant’s numerous complaints, as well as the strong nexus between the 

Applicant’s complaints and the investigation leading to her termination. Yet, such 

a long delay is still not reasonable. Nevertheless, despite this delay in informing the 

Applicant about the decision to close the investigation into her complaints, the 
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Applicant failed to demonstrate how this delay prejudiced her within the context of 

the present case. Accordingly, given the lack of any negative effect on the rights of 

the Applicant resulting from this delay, the Applicant’s contention that the 

Agency’s decision to close the investigation into her complaints should be nullified 

on the basis that the Agency violated her due process rights during the preliminary 

assessment process and in reaching the second contested decision is without merit. 

91. With respect to the IR, the Tribunal recalls that, on 21 December 2016, the 

allegations raised against the Applicant were referred to the DIOS, and on 9 January 

2017, the DIOS initiated an investigation into the allegations. On 5 September 

2017, the investigation was concluded, approximately eight months after its 

initiation. On 9 October 2017, the Applicant was issued a due process letter to which 

she responded on 19 and 28 November 2017. On 13 September 2018, the DUO/WB 

imposed on the Applicant the disciplinary measure of separation from service with 

termination indemnity. 

92. Therefore, the Tribunal notes that, although the Agency swiftly decided to 

initiate an investigation, it failed to finalise the investigation within the 

recommended deadline of six months pursuant to paragraph 12 of DTI 02/2016. In 

this regard, the Tribunal considers that the Agency did not violate the Applicant’s 

due process rights. The Tribunal holds that the said six-month deadline in paragraph 

12 of DTI 02/2016 is of recommendatory nature and that given the complicated 

nature of the investigation, a two-month delay in concluding the investigation into 

the allegations against the Applicant was not unreasonable and excessive.  

93. However, the delay that is also not acceptable in the present case is the 12-

month interval between the conclusion of the investigation and the imposition of 

the disciplinary measure. Yet, there is no provision in the Agency’s regulatory 

framework obliging the Agency to reach its decision in a specific time-frame. In 

addition, the Applicant failed to demonstrate how this delay prejudiced her within 

the context of the present case. Furthermore, the Applicant was on administrative 

leave with pay during this period. Accordingly, given the lack of any negative effect 

on the rights of the Applicant resulting from this delay, as well as the Tribunal’s 

below conclusion affirming the impugned disciplinary measure, the Applicant’s 
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contention that the impugned disciplinary measure should be nullified on the basis 

that the Agency violated her due process rights during the investigative process and 

in reaching the first contested decision is without merit. 

Judicial review of the impugned disciplinary measure 

94. The Applicant contests the decision to impose on her the disciplinary measure 

of separation from service for misconduct with termination indemnity. The 

Applicant was disciplined for the following findings: 1) misleading Mr. Shalabi 

into believing that Ms. I. S. had filed a complaint against him and intimidating him 

to submit a malicious complaint of sexual harassment against Ms. I. S.; 2) misusing 

staff and other RWTC resources for personal benefit; 3) creating a hostile work 

environment; and 4) the two additional allegations that were considered as 

aggravating factors, namely: 4a) committing multiple breaches, and 4b) 

demonstrating resistance during the investigation by way of attacking the conduct, 

performance, or reputations of the complainants and other witnesses. 

95. With respect to the standard of review in disciplinary cases, the UNAT held 

in Negussie 2016-UNAT-700, paragraph 18, as follows:  

Judicial review of a disciplinary case requires the UNDT to 

consider the evidence adduced and the procedures utilized 

during the course of the investigation by the Administration. In 

this context, the UNDT is “to examine whether the facts on 

which the sanction is based have been established, whether the 

established facts qualify as misconduct [under the Staff 

Regulations and Rules], and whether the sanction is 

proportionate to the offence”. And, of course, “the 

Administration bears the burden of establishing that the alleged 

misconduct for which a disciplinary measure has been taken 

against a staff member occurred”. “[W]hen termination is a 

possible outcome, misconduct must be established by clear and 

convincing evidence”, which “means that the truth of the facts 

asserted is highly probable”. 

96. Therefore, the Tribunal must first ascertain whether the facts on which the 

sanction is based have been established by clear and convincing evidence before 

determining whether the established facts qualify as misconduct and the sanction is 

proportionate to the offence. In the present case, the Tribunal will only review: 1) 

whether the first finding upon which the Applicant was admonished in 
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the impugned disciplinary measure is established, 2) whether it constitutes serious 

misconduct, and 3) whether the impugned disciplinary measure is proportionate for 

such a serious misconduct resulting from the aforementioned first finding.  

Establishment of facts 

97. The first motive for the disciplinary measure is that the Applicant misled Mr. 

Shalabi into believing that Ms. I. S. had submitted a complaint against him and 

intimidated him to submit a malicious complaint of sexual harassment against Ms. 

I. S. in order to protect himself. 

98. It is clear from the case record that a misunderstanding occurred between Mr. 

Shalabi and Ms. I. S. approximately two years prior to the Applicant’s suspension 

and that Mr. Shalabi and Ms. I. S. resolved this matter among themselves in an 

amicable manner.   

99. Mr. Shalabi alleges that, on 22 February 2017, the Applicant called him to 

her office and told him that she had received a complaint of sexual harassment 

against him from Ms. I. S. According to his accounts, the Applicant pressured him 

into immediately writing a complaint against Ms. I. S., as he might lose his job, his 

reputation and his family, and that she dictated to him certain parts of the text of his 

complaint, especially incidents that had not taken place. Mr. Shalabi indicates that 

all of his allegations against Ms. I. S. were entirely false. 

100. The Applicant denies having told Mr. Shalabi that Ms. I. S. had filed a 

complaint against him and also denies intimidating Mr. Shalabi to file a false 

complaint against Ms. I. S. The Applicant contends that Mr. Shalabi came to see 

her and mentioned his problems with Ms. I. S. The Applicant also states that, as she 

considered that Mr. Shalabi’s concerns were of a serious nature, she asked him to 

put his allegations in writing. The Applicant admits that Mr. Shalabi wrote his 

complaint against Ms. I. S. in a separate room from her office.  

101. On 23 February 2017, the Applicant was placed on administrative leave with 

immediate effect. The Applicant indicates that, despite her suspension, she 
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transmitted Mr. Shalabi’s complaint to the DUO/WB through the Chairperson of 

the Staff Union. The complaint reached the DIOS on 27 February 2017.  

102. On 27 February 2017, Mr. Shalabi addressed a letter to the Officer-in-Charge, 

RWTC Principal withdrawing his complaint. The letter reads as follows: 

I would like to inform you that the Principle of RWTC Dr. 

Aysha Rifai summoned me to her office on Wednesday, 22 of 

February 2017 and informed me that a female member of staff 

has written a complaint against me […], and that the Front 

Office has informally phoned her to further investigate this 

issue. When I told her that the mentioned issue is not true, and 

that a misunderstanding occurred two years ago […], she 

threatened me of losing my job, reputation, and my family and 

professional and social statutes if I do not write a letter against 

the female staff promptly. I requested to leave the office to think 

and to have a word with […]; she told me that she does not want 

anyone to interfere regarding this issue, (and that it should 

remain between the two of us). I told her that I have lectures to 

give, she told me that the letter is more important than giving 

any lectures, and that the time is limited and that the letter 

should be written now and immediately. She sat with me in the 

office and dictated what I should write in the letter.  

Afterwards, when I checked this issue with the Deputy Dean, I 

knew that there is no letter addressed against me. Therefore, I 

herewith request withdrawing the letter submitted against the 

previously mentioned member of staff.   

103. Given the serious nature of the first motive of the disciplinary measure, the 

Tribunal decided to hear Mr. Shalabi and Ms. I. S. The Tribunal heard from Mr. 

Shalabi, but Ms. I. S. declined to testify at the hearing. As Ms. I. S. was no longer 

a staff member, it was not possible to compel her to testify before the Tribunal.  

104. As Mr. Shalabi’s and the Applicant’s accounts about the alleged malicious 

complaint are irreconcilably contradictory and both cannot be true, the Tribunal 

must review the statements/testimonies of both sides, as well as of the witnesses. In 

this regard, the UNAT also emphasised in Al Othman 2019-UNAT-972, para. 70, 

the following:  

[S]ome degree of deference should be given to the factual 

findings by the UNDT as the court of first instance, particularly 

where oral evidence is heard. The UNDT has the advantage of 
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assessing the demeanour of witnesses while they are giving 

evidence and this is critical for assessing the credibility of the 

witnesses and the persuasiveness of their evidence. 

105. Keeping in mind this jurisprudence, the Tribunal will now examine, 

respectively, the credibility of the Applicant and Mr. Shalabi, as well as the 

persuasiveness of their evidence.  

➢ Applicant 

106. As things stand, the Applicant’s credibility must be assessed on the basis of 

the documentary evidence and the statements of the witnesses. It is clear from the 

case record that the Applicant was considered to be a good senior manager and 

colleague with an untainted reputation, until her placement on administrative leave 

and her subsequent separation. The Tribunal notably observes that, on 27 February 

2017, ten staff members signed a petition addressed to the CG against the 

Applicant’s placement on administrative leave. The Tribunal notes that Ms. W. S. 

was one of signatories of this petition.  

107. The Tribunal convoked Ms. W. S. to be heard as a witness during the hearing. 

She declined to appear, and since she was no longer a staff member, it was not 

possible to compel her to testify before the Tribunal. However, Ms. W. S. clearly 

indicated to the investigators that, on 22 February 2017, the Applicant had scolded 

her for not telling the Applicant about the matter between Mr. Shalabi and Ms. I. S.  

108. Ms. W. S. also stated that the Applicant had told her that someone had raised 

a complaint against Mr. Shalabi and Ms. I. S., and that she was responsible for 

collecting evidence about this matter. The Applicant wanted Ms. W. S. to 

immediately, namely on 22 February 2017, write a letter regarding her knowledge 

of the matter between Mr. Shalabi and Ms. I. S., and offered to draft the letter for 

her. However, Ms. W. S. declined the offer and told the Applicant that she would 

write the letter herself.  

109. There is no reason for the Tribunal to doubt the veracity of the statements of 

Ms. W. S. to the investigators, especially given her open protest against the 

placement of the Applicant on administrative leave. It is also clear that, with respect 
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to a complaint submitted to her, the Applicant had no duty whatsoever to collect 

evidence, let alone to discuss with third parties a complaint that had been submitted. 

It is also clear from the case record that there was, in fact, no complaint submitted 

against either Mr. Shalabi or Ms. I. S. 

110. In view of the foregoing, the Tribunal must emphasise that it has no 

convincing evidence in support of the Applicant’s credibility, and the Applicant’s 

aforementioned conduct in her interactions with Ms. W. S. raises serious questions 

about her credibility. Consequently, the Tribunal considers that the Applicant’s 

version of the events is not supported by her personal credibility.  

➢ Mr. Shalabi 

111. At the outset, the Tribunal underscores that Mr. Shalabi has no motive to 

fabricate allegations against the Applicant, particularly because he was not one of 

the seven RWTC staff members who had submitted complaints against her. 

Regarding his testimony, the Tribunal considers it to be consistent with his earlier 

statements. He clearly confirmed that he had been misled by the Applicant into 

believing that Ms. I.S. had submitted a complaint of sexual harassment against him. 

He also affirmed that the Applicant had intimidated him to immediately write an 

undated counter-complaint of sexual harassment against Ms. I. S. to protect himself 

and to avoid losing his reputation, job and family. Mr. Shalabi also acknowledged 

that his allegations against Ms. I. S. in his complaint were completely false.  

112. The Tribunal is cognisant of the fact that Mr. Shalabi’s credibility is 

questionable, as it is evident that, albeit under pressure and based on false 

information from his supervisor, he had submitted a false complaint of sexual 

harassment. Nevertheless, the Tribunal also notes that as soon as he learned that 

there was, in fact, no complaint filed against him, namely four days later, he wrote 

another letter withdrawing his complaint and indicating that he had been forced by 

the Applicant to write the malicious complaint.  

113. The Tribunal condemns Mr. Shalabi’ actions in the strongest terms. However, 

the Tribunal has no doubt about the veracity of his statements and testimony with 

respect to his allegations against the Applicant. The Tribunal recalls that Ms. I. S. 
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was one of the RWTC staff members who had filed a complaint against the 

Applicant. Therefore, the Applicant had all the reason to attempt to discredit her. In 

addition, the manifest similarities in the Applicant’s conduct in her interactions with 

Ms. W. S. and Mr. Shalabi on the eve of her placement on administrative leave, 

namely on 22 February 2017, strongly support Mr. Shalabi’s testimony. Therefore, 

the Tribunal considers that Mr. Shalabi’s statements and testimonies are entirely 

persuasive despite his questionable credibility. 

114. In view of the foregoing, in particular: 1) the lack of evidence in support of 

the Applicant’s credibility; 2) the fact that the Applicant misled Mr. Shalabi about 

the existence of a complaint against him; 3) the fact that the Applicant misled Ms. 

W. S. in order to have her write a letter under the pretext of her duty to collect 

evidence about a complaint; 4) the fact that Mr. Shalabi has no motive to fabricate 

allegations against the Applicant; 5) the fact that the Applicant intimidated and 

helped Mr. Shalabi to write a false complaint of sexual harassment; 6) the 

Applicant’s motive to discredit Ms. I. S., as she was one of the RWTC staff 

members who had filed a complaint against her; 7) Mr. Shalabi’s consistent account 

on several occasions with respect to his allegations against the Applicant; and 8) 

Ms. W. S.’ statements strongly supporting Mr. Shalabi’s allegations against the 

Applicant, taken cumulatively, constitute a clear and convincing concatenation of 

evidence establishing, with a high degree of probability, that the alleged misconduct 

had, in fact, occurred. 

Misconduct     

115. The Tribunal now needs to consider whether the established fact, namely, the 

fact that the Applicant misled Mr. Shalabi into believing that Ms. I. S. had submitted 

a complaint against him and intimidated him to submit a malicious complaint of 

sexual harassment against Ms. I. S., qualifies as misconduct. The following 

provides the Agency’s regulatory framework applicable in this case. 
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116. Area Staff Regulations provides: 

REGULATION 1.1 

Staff members, by accepting appointment, pledge themselves to 

discharge their functions with the interest of the Agency only in 

view. 

[…] 

REGULATION 1.4 

Staff members shall conduct themselves at all times in a manner 

befitting their status as employees of the Agency. They shall not 

engage in any activity that is incompatible with the proper 

discharge of their duties with the Agency. 

[…] 

REGULATION 10.2 

The Commissioner-General may impose disciplinary measures 

on staff members who engage in misconduct. 

117. Area Staff Rule 110.1 stipulates: 

1. Failure by a staff member to comply with his or her 

obligations under the Charter of the United Nations, the 

UNRWA Area Staff Regulations and UNRWA Area Staff Rules 

or other relevant administrative issuances or to observe the 

standards of conduct expected of an international civil servant 

may amount to misconduct and may lead to the institution of a 

disciplinary process and the imposition of disciplinary measures 

for misconduct.  

118. Area Personnel Directive No. A/10/Rev.3 on Disciplinary Measures and 

Procedures (“PD A/10”) states: 

10. […] Other wrongdoing that may amount to serious 

misconduct includes, but is not limited, to: 

- conduct that demonstrates a serious disregard for the Charter 

of the United Nations, the UNRWA Area Staff Regulations and 

Rules, administrative issuances, UN values, or standards of 

conduct expected of an international civil servant […]  
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119. Paragraphs 5 of General Staff Circular No. 5/2007 on “Allegations and 

complaints procedures and protection against retaliation for reporting misconduct 

and cooperating with audits or investigations” provides: 

[…] “Misconduct” includes any failure to comply with 

obligations under the Charter of the United Nations, UNRWA 

Staff Regulations and Staff Rules or other relevant 

administrative issuances, UNRWA Financial Regulations and 

Rules, or the Standards of Conduct of the International Civil 

Service, including any request or instruction by any staff 

member to violate any of these rules or standards. […] 

120. General Staff Circular No. 07/2014 on “Revised Standards of Conduct for the 

International Civil Service” stipulates, in relevant parts: 

3. The values that are enshrined in the United Nations 

organizations must also be those that guide international civil 

servants in all their actions: fundamental human rights, social 

justice, the dignity and worth of the human person and respect 

for the equal rights of men and women and of nations great and 

small. 

[…] 

5. The concept of integrity enshrined in the Charter of the 

United Nations embraces all aspects of an international civil 

servant’s behaviour, including such qualities as honesty, 

truthfulness, impartiality and incorruptibility. These qualities 

are as basic as those of competence and efficiency, also 

enshrined in the Charter. 

[…] 

13. International civil servants at all levels are accountable and 

answerable for all actions carried out, as well as decisions taken, 

and commitments made by them in performing their functions. 

[…] 

16. Managers and supervisors are in positions of leadership and 

it is their responsibility to ensure a harmonious workplace based 

on mutual respect; they should be open to all views and opinions 

and make sure that the merits of staff are properly recognized. 

They need to provide support to them; this is particularly 

important when staff are subject to criticism arising from the 

performance of their duties. Managers are also responsible for 

guiding and motivating their staff and promoting their 

development. 
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17. Managers and supervisors serve as role models and they 

have therefore a special obligation to uphold the highest 

standards of conduct. It is quite improper for them to solicit 

favours, gifts or loans from their staff; they must act impartially, 

without favouritism and intimidation. In matters relating to the 

appointment or career of others, international civil servants 

should not try to influence colleagues for personal reasons. 

121. General Staff Circular No. 06/2010 on PROHIBITION OF 

DISCRIMINATION, HARASSMENT – INCLUDING SEXUAL 

HARASSMENT – AND ABUSE OF POWER (“GSC 06/2010”) stipulates:  

6. The Agency defines […] harassment, […] abuse of power, as 

follows: 

[…] 

(b) Harassment is any improper and unwelcome conduct that 

might reasonably be expected or be perceived to cause offence 

or humiliation to another person. Harassment may take the form 

of words, gestures or actions which tend to annoy, alarm, abuse, 

demean, intimidate, belittle, humiliate or embarrass another or 

which create an intimidating, hostile or offensive work 

environment. 

[…] 

(d) Abuse of power is the improper use of a position of 

influence, power or authority against another person. This is 

particularly serious when a person uses his/her influence, power 

or authority to improperly influence the career or employment 

conditions of another, including, but not limited to, 

appointment, assignment, contract renewal, performance 

evaluation or promotion. Abuse of power may also include 

conduct that creates a hostile or offensive work environment 

which includes, but is not limited to, the use of intimidation, 

threats, blackmail or coercion. Discrimination and harassment, 

including sexual harassment, are particularly serious when 

accompanied by abuse of power (emphasis in original). 

122. In view of the foregoing provisions of the Agency’s applicable regulatory 

framework, the Tribunal holds that the Applicant’s actions were in clear violation 

of the above-quoted provisions and that she did not at all conduct herself in a 

manner befitting her status as an employee of the Agency. As a senior manager, it 

was seriously inappropriate and egregious for the Applicant to mislead, intimidate 

and help one of her supervisees in order to have him submit a malicious complaint 
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of sexual harassment. In this regard, not only were the Applicant’s actions a 

manifest abuse of her functions and authority upon one of her supervisees, but they 

were also deliberate acts demonstrating a serious disregard for the Charter of the 

United Nations, the UNRWA Area Staff Regulations and Rules, administrative 

issuances, UN values, as well as the standards of conduct expected of an UNRWA 

staff member. Thus, the Tribunal has no doubt that such actions by a senior manager 

constitute serious misconduct. 

Proportionality 

123. Having qualified the Applicant’s actions as serious misconduct, the Tribunal, 

as a third step, has to review whether the disciplinary measure imposed on her was 

proportionate to the above established offence.  

124. At the outset, PD A/10 provides: 

11. Serious misconduct constitutes ground for the most severe 

disciplinary measures, up to and including summary dismissal.  

125. It has to be further recalled that, pursuant to Area Staff Rule 110.1, paragraph 

4, the decision to impose a disciplinary measure is within “the discretionary 

authority of the Commissioner-General”. In addition, as it has been held by the 

UNAT in Mousa 2014-UNAT-431, paragraph 30, the Tribunal’s review of the 

proportionality of a disciplinary sanction is limited to determining whether such 

sanction appears to be “absurd, arbitrary or tainted by extraneous reasons or bias”. 

126. In the present case, the Tribunal notes that, as a senior manager and holder of 

a position of trust, the Applicant’s conduct was all the more serious, as she had the 

duty to be a role model for her supervisees and staff members, to show regard for 

UN values and to act in line with the highest standards of conduct expected of a UN 

civil servant. Misleading and intimidating one of her supervisees into submitting a 

malicious complaint for the sole purpose of undermining another staff member 

under her supervision are particularly serious. In addition, as a senior manager, she 

must have known that false accusations of sexual harassment might have caused 

severe harm to the concerned individuals, not only in terms of personal harm, but 

also harm to their families and reputations in their communities.  
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127. Consequently, although the disciplinary measure of separation from service 

with termination indemnity is a severe sanction, the Tribunal holds that, in the 

present case, it was proportionate to the nature and gravity of the Applicant’s 

serious misconduct. 

128. Given the fact that the first finding upon which the Applicant was admonished 

in the contested disciplinary measure is established, that it constitutes serious 

misconduct, and that the impugned disciplinary measure is proportionate for such 

a serious misconduct, it is unnecessary for the Tribunal to review whether the other 

motives of the disciplinary measure, including the aggravating factors, are 

established.    

129. Consequently, having determined that 1) one of the facts on which the 

disciplinary measure, i.e., separation from service with termination indemnity, was 

based has been established by clear and convincing evidence, 2) this established 

fact legally supports the conclusion of serious misconduct, 3) the impugned 

disciplinary measure was proportionate to this established offence, and 4) the 

Respondent’s discretionary authority was not tainted by evidence of procedural 

irregularity, prejudice or other extraneous factors, or error of law, the Tribunal finds 

that the Applicant’s contestation of the impugned disciplinary measure must be 

dismissed. 

Decision to close the investigation into the Applicant’s complaints 

130. The Applicant contests the Agency’s decision to close the investigation into 

her complaints against several staff members. The Applicant advances that this 

decision is a disguised disciplinary measure. The Tribunal holds that this contention 

is without any merit, as no sanction was imposed in accordance with the exhaustive 

list of disciplinary measures provided for in Area Staff Rule 110.1.  

131. Between 11 April and 21 July 2017, the Applicant submitted several 

complaints against a number of staff members. By letter dated 13 September 2018, 

the DUO/WB informed the Applicant that, with respect to her various complaints, 

some of her allegations had been substantiated and that he had decided to take 

managerial actions vis-à-vis the concerned staff members. 
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132. GSC 06/2010 provides:  

Actions that may be taken 

29. One of the following actions may be taken by the Field 

Director or DHR, as applicable: 

(a) If it is considered that the allegations are unfounded, 

provided the complaint was made in the reasonable belief that 

what is being reported is true, no action will be taken if the 

complaint turns out to be misguided or false. The case will be 

closed and the alleged offender and aggrieved individual 

provided with a summary of the investigation’s findings and 

conclusions. Complainants may be called upon to support their 

complaints, and where complaints are found not to have been 

made in good faith or on reasonable grounds, complainants may 

be subject to disciplinary action. 

(b) If it is considered there was a factual basis for the allegations 

that does not justify disciplinary proceedings but warrants some 

other action, a decision will be made on managerial action to be 

taken which may include, but is not limited to, mandatory 

training, reprimand, a change of functions or responsibilities, 

counselling or other appropriate corrective measures. The staff 

member and complainant shall be informed of the outcome of 

the investigation and the action being taken. 

(c) If it is considered that the allegations were well-founded and 

misconduct has occurred, appropriate disciplinary proceedings 

will be initiated under Chapter X of the International Staff Rules 

or Chapter X of the Area Staff Rules, as applicable. 

(d) Other action as deemed appropriate (emphasis in original). 

133. The Tribunal notes that contrary to the Applicant’s allegations, her 

complaints were properly examined. It is clear from the case record that the 

Applicant was in constant contact with the DIOS investigators. As a result, she was 

entirely able to raise all of her concerns and to present her additional arguments, 

explanations and evidence. For example, following her complaint submitted to the 

DIOS investigators by email dated 21 July 2017, the investigators requested the 

Applicant to provide further information and clarifications through a number of 

exchanges of emails. Therefore, the Applicant cannot sustain that her complaints 

were not fairly and impartially addressed or investigated. 
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134. In addition, the DUO/WB informed the Applicant in his letter dated 13 

September 2018 that it was decided to take managerial actions vis-à-vis the four 

staff members whose minor misconducts were substantiated following the 

Applicant’s various complaints. Thus, the Applicant cannot claim that no actions 

were taken following her complaints. 

135. The Tribunal also notes that, as the RWTC Principal, the Applicant was a 

senior manager and lived in the RWTC premises with her family. The complaints 

against her were submitted by seven RWTC staff members, and a significant 

number of RWTC staff members were interviewed by the DIOS investigators. Even 

though it is regrettable, rumours circulated among and beyond RWTC staff 

members. Evidently, the rumours and breaches of confidentiality were related to 

the Applicant’s placement on administrative leave and the ongoing large-scale 

investigation. The Tribunal underscores that the Applicant is solely responsible, not 

only for her placement on administrative leave, as this decision was upheld by the 

Tribunal in Al Rifai UNRWA/DT/2018/053, but also for the investigation into the 

allegations against her, given the Tribunal’s above conclusion upholding the 

imposed disciplinary measure. 

136. The Tribunal further recalls the UNAT’s jurisprudence emphasising that 

“[d]isciplinary matters are within the discretion and authority of the Commissioner-

General of UNRWA” (Abu Hamda 2010-UNAT-022, paragraph 37) and that “the 

matter of the degree of the sanction is usually reserved for the Administration, who 

has discretion to impose the measure that it considers adequate to the circumstances 

of the case and to the actions and behaviour of the staff member involved” (Portillo 

Moya 2015-UNAT-523, paragraph 19). The UNAT also held in Nadeau 2017-

UNAT-733, para. 33, as follows:  

[…] As a general principle, the instigation of disciplinary 

charges against a staff member is the privilege of the 

Organization itself, and it is not legally possible to compel the 

Administration to take disciplinary action. The Administration 

has a degree of discretion as to how to conduct a review and 

assessment of a complaint and whether to undertake an 

investigation regarding all or some of the allegations. Only in 

particular situations, i.e. in a case of a serious and reasonable 

accusation, does a staff member have a right to an investigation 
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against another staff member which may be subject to judicial 

review […]. We take this opportunity to clarify that the 

discretion of the Administration can also be confined in the 

opposite direction. There are situations where the only possible 

and lawful decision of the Administration is to deny a staff 

member’s request to undertake a fact-finding investigation 

against another staff member. 

137. Consequently, it follows from all the foregoing that, in the present case, there 

is no reason for the Tribunal to interfere with the CG’s administrative discretion to 

close the investigation into the Applicant’s complaints and to take managerial 

actions vis-à-vis the four staff members whose minor acts of misconduct were 

substantiated following the Applicant’s various complaints. Thus, the second 

contested decision must also be dismissed.  

Remedies 

138. The Applicant requests to be compensated for the translation fees she paid to 

have her statement to the investigators translated from English to Arabic. The 

Applicant failed to refer to any legal basis with respect to her entitlement to such a 

compensation. The Tribunal holds that there is no legal basis entitling the Applicant 

for such a compensation, and therefore, this request of the Applicant is dismissed. 

Award of costs 

139. Article 10(6) of the Statute of the Tribunal authorises the Tribunal to award 

costs against a party that has manifestly abused the proceedings before the Tribunal. 

In this regard, the UNAT held in Bi Bea 2013-UNAT-370, paragraph 30, that it is 

necessary for the Dispute Tribunal to be satisfied on the evidence that the concerned 

party manifestly abused the proceedings.  

140. In the present case, the Tribunal ruled on a host of motions submitted by the 

Applicant with respect to the hearing. To begin with, the Applicant opposed the 

Tribunal’s first attempt to seek the parties’ engagement to conduct an oral hearing 

during the second half of December 2020. Later, by Notice of Hearing dated 31 

December 2020, the Tribunal ordered the conduct of an oral hearing on 22 February 

2020. The Applicant then submitted a motion for an extension of time to file her 
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response to the Notice of Hearing. Despite the Tribunal’s Order denying her 

motion, the Applicant submitted a belated response.  

141. In her late response, the Applicant opposed the Notice of Hearing and 

requested the Tribunal to postpone the hearing. The Applicant also indicated, inter 

alia, that: 1) she was not interested “in a hearing that is nothing but embellishment”, 

2) she was not interested “in a hearing that will be just a mockery of justice”, 3) 

“the Tribunal should not abdicate its throne and independence for the Respondent”, 

4) “it is not fair that the Tribunal remains hostage to the Respondent’s contempt 

[…]”, 5) “denial of the Applicant’s rights […], coupled with the Tribunal’s silence 

and its abdication of its throne, would perhaps undermine a fair and reasonable 

person’s confidence in the Tribunal”, 6) “these violations would never occur 

without the laxness that the Tribunal shows towards the Respondent!”, 7) “the 

Applicant strongly invites the Tribunal to restore its throne and its procedural and/or 

substantive jurisdiction”, and 8) “the purpose of this hearing [is] to enable the 

Tribunal to say: well, we have held a hearing no matter how!”. The Applicant also 

stated that “she would understand and support” the Judge’s decision to recuse 

himself from the case “in light of her legitimate concerns and reasonable 

reservations about the manner [the Judge] is handling the case”. Finally, on the eve 

of the hearing, at 10.21 p.m., the Applicant filed a motion for the recusal of the 

Judge, which was subsequently rejected by the ICJ.  

142. The Tribunal cannot accept the manner in which the Applicant submitted her 

motion for the recusal of the Judge. The Tribunal informed the parties as early as 

31 December 2020 that it would be conducting an oral hearing on 22 February 2021. 

By submitting her motion for the recusal on the eve of the hearing, the Applicant 

was attempting to render the conduct of a hearing impossible and to de facto ensure 

the Judge’s recusal from the case, as his term with the Tribunal ends on 31 March 

2021. 

143. The Tribunal has no doubt that the Applicant’s conduct during the 

proceedings constitutes an unacceptable and manifest abuse of proceedings. First, 

the Tribunal stresses that the parties are obliged to comply with the Tribunal’s 
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orders. In its Judgment, Igunda 2012-UNAT-255, para. 32, the UNAT held as 

follows:  

This Court emphasizes that a party is not allowed to refuse the 

execution of an order issued by the Dispute Tribunal under the 

pretext that it is unlawful or was rendered in excess of that 

body’s jurisdiction, because it is not for a party to decide about 

those issues. Proper observance must be given to judicial orders. 

The absence of compliance may merit contempt procedures. 

144. Also, in Igbinedion 2014-UNAT-410, para. 29, the UNAT emphasised the 

following:  

It is unacceptable that a party before the Dispute Tribunal would 

refuse to obey its binding decision in this manner, regardless of 

the fact that […] the Order was ultimately vacated by the 

Appeals Tribunal. To rule otherwise would undermine legal 

certainty and the internal justice system at its core, and would 

incite dissatisfied parties to consider UNDT Orders as mere 

guidance or suggestions, with which compliance is voluntary. 

145. Second, the Tribunal underscores that an applicant is evidently not obliged to 

attend an oral hearing with respect to his/her application. However, he/she cannot 

abuse the proceedings in order to attempt to render the conduct of a hearing 

impossible. The Tribunal also has no doubt that the Applicant’s comments with 

respect to the Tribunal’s impartiality and its case management decisions are utterly 

“derogatory, baseless, and abusive” (Nouinou, UNAT Order No. 353 (2019), 

paragraph 7).  

146. In view of the foregoing, the Tribunal concludes that the Applicant manifestly 

abused the proceedings before the Tribunal. Consequently, the Tribunal awards 

costs against the Applicant in the amount of USD500. 

Accountability 

147. Article 10(8) of the Tribunal’s Statute provides as follows:  

8. The Dispute Tribunal may refer appropriate cases to the 

Commissioner-General for possible action to enforce 

accountability.  



  Case No. UNRWA/DT/WBFO/2019/010 

  Judgment No. UNRWA/DT/2021/015 

 

Page 39 of 41 

148. In accordance with the UNAT’s jurisprudence, the exercise of the power of 

referral for accountability must be exercised sparingly and only where the breach 

or conduct in question exhibits serious flaws (Igbinedion 2014-UNAT-410, paras. 

37-39; Cohen 2017-UNAT-716, para. 46; Gorelova 2017-UNAT-805, paras. 50-

51).  

Mr. Tawfeeq Azeer 

149. The Tribunal notes that Mr. Tawfeeq Azeer is a current staff member and the 

Tribunal ordered his presence at the hearing. Nevertheless, Mr. Azeer declined to 

be present at the hearing and did not attend the hearing.  

150. The Tribunal recalls that Article 12 of its Rules of Procedure on oral evidence 

and oral hearings empowers the Tribunal “to make an order requiring the presence 

of any person and to produce any document.” In accordance with staff members’ 

obligations to conduct themselves at all times in a manner befitting their status as 

employees of the Agency and to comply with the standards of conduct expected of 

an UNRWA staff member, it was indispensable for Mr. Azeer to comply with the 

Tribunal’s Order. Consequently, the Tribunal refers Mr. Tawfeeq Azeer to the CG 

for possible action to enforce accountability. 

Mr. Mohammad Shalabi 

151. It is clear from the case record and his own testimony before the Tribunal that 

Mr. Shalabi submitted to his supervisor a malicious and false complaint of sexual 

harassment against a colleague. Given the incident between Ms. I. S. and Mr. 

Shalabi, it is not surprising that Mr. Shalabi would have submitted a counter-

complaint against Ms. I. S., in the event he learned that Ms. I. S. had submitted a 

complaint against him. Nevertheless, it is utterly inappropriate to include in such a 

complaint malicious allegations of sexual harassment. The Tribunal has no doubt 

that Mr. Shalabi’s actions constitute misconduct and refers him to the CG for 

possible action to enforce accountability. 
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Mr. Mohammad Abdullah 

152. As stated above, the Applicant has a fundamental right to choose a staff 

member as her representative before the Tribunal. Nevertheless, such 

representatives remain staff members and, as such, they are subject to the standards 

of conduct expected of an UNRWA staff member. The Tribunal has no doubt that, 

by addressing the Tribunal with inappropriate comments with respect to the 

Tribunal’s impartiality and its case management decisions, the Applicant’s 

representative Mr. Mohammad Abdullah contradicted his obligations to conduct 

himself at all times in a manner befitting his status as an employee of the Agency 

and his actions were not in compliance with the standards of conduct expected of 

an UNRWA staff member. Consequently, the Tribunal refers Mr. Mohammad 

Abdullah to the CG for possible action to enforce accountability.  
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Conclusion 

153. In view of all the foregoing, the Tribunal DECIDES: 

i) The application is dismissed;  

ii) The Applicant is ordered to pay costs in the amount of USD500 to the 

Commissioner-General within 60 days of the date this Judgment becomes 

executable; and  

iii) The Tribunal refers Mr. Tawfeeq Azeer, Mr. Mohammad Shalabi and 

Mr. Mohammad Abdullah to the CG for possible action to enforce 

accountability. 

Signed 

Judge Jean-François Cousin 

Dated this 30th day of March 2021 

Entered in the Register on this 30th day of March 2021 

Signed 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 

 

 


