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Introduction 

1. This is an application by Ezzeddine Loubani (“Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees in 

the Near East, also known as UNRWA (“Respondent”), to impose on him the 

disciplinary measures of a written censure, a deferment of consideration for 

promotion for one year and a fine equivalent to one week’s salary and to oblige him 

to re-take the ethics course.  

Facts  

2. The Applicant indicates that he was employed by the Agency since August 

2009.  

3. Effective 1 March 2011, the Applicant was employed by the Agency on a 

fixed-term appointment, Grade 14, Step 1, as Administrative Officer “A” at 

Headquarters, Amman (“HQA”). 

4. On 23 April 2019, the Director, Department of Internal Oversight Services 

(“D/DIOS”) received an email from Chief, Central Support Services 

Division, reporting that on 22 April 2019, the Applicant had shouted at a colleague, 

who, at the time of the incident, was the Applicant’s subordinate (“Complainant”). 

5. On 25 April 2019, D/DIOS received an email from the Complainant alleging 

that the Applicant had been derogatory towards her regarding the time she had spent 

in the restroom, shouted at her in front of other colleagues and hit the desk, causing 

shock and oppression to the Complainant.  

6. By letter dated 13 June 2019, Chief of Investigations, DIOS, informed the 

Applicant that he was a subject of a misconduct investigation regarding his conduct 

against the Complainant.  

7. In the Investigation Report (“IR”) dated 16 July 2019, with respect to the 

allegations against the Applicant, the DIOS determined, inter alia, that, on 22 April 

2019, the Applicant was derogatory towards the Complainant regarding the time 
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she spent in the restroom, that he shouted at the Complainant and hit the desk, which 

was witnessed by and alarmed additional staff members, who subsequently 

gathered around the Applicant’s office.  

8. By letter to the Applicant dated 25 July 2019, the Director of Human 

Resources (“DHR”), informed him about the findings of the IR and issued him an 

Opportunity to Respond letter (“OTR”). The Applicant responded to the OTR on 8 

August 2019. 

9. By letter to the Applicant dated 20 January 2020, the DHR imposed on the 

Applicant the disciplinary measures of a written censure, a deferment of 

consideration for promotion for one year and a fine equivalent to one week’s salary 

and obliged him to re-take the ethics course.  

10. On 3 February 2020, the Applicant submitted a request for decision review of 

the imposed disciplinary measures. 

Procedural History 

11. On 14 April 2020, the Applicant filed his application with the UNRWA 

Dispute Tribunal (“Tribunal”). The application was transmitted to the Respondent 

on 15 April 2020. 

12. On 15 May 2020, the Respondent filed his reply. The reply was transmitted 

to the Applicant on 28 May 2020.  

13. On 1 June 2020, the Applicant filed a motion for leave to file observations on 

the Respondent’s reply. The motion was transmitted to the Respondent on the same 

day. 

14. By Order No. 087 (UNRWA/DT/2020) dated 14 June 2020, the Tribunal 

granted the Applicant’s motion to file observations on the Respondent’s reply. 

15. On 2 July 2020, the Applicant filed his observations. The Applicant’s 

submission was transmitted to the Respondent on the same day. 
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16. On 3 July 2020, the Respondent filed a motion to file comments on the 

Applicant’s observations. The Respondent’s motion was transmitted to the 

Applicant on 5 July 2020. 

17. On 6 July 2020, the Applicant objected to the Respondent’s motion to file 

comments. The Applicant’s objection was transmitted to the Respondent on the 

same day. 

18. By Order No. 110 (UNRWA/DT/2020) dated 16 July 2020, the Tribunal 

granted the Respondent’s motion to file comments on the Applicant’s observations. 

19. On 14 August 2020, the Respondent filed his comments on the Applicant’s 

observations. The Respondent’s submission was transmitted to the Applicant on 16 

August 2020. 

Applicant’s contentions 

20. The Applicant contends: 

i) Prior to the 22 April 2019 incident, he verbally complained about the 

Complainant to his direct supervisor;  

ii) Prior to the 22 April 2019 incident, he did not raise his voice at the 

Complainant;  

iii) On the day of the 22 April 2019 incident, only Ms. A. was in the office;  

iv) The imposed disciplinary measures were not proportionate to the 

severity of the alleged misconduct; rather, they were excessive and unfair;  

v) The Agency failed to consider whether the Applicant was a first-time 

offender or not before imposing the contested disciplinary measures; 

vi) The DIOS’ differential treatment towards his witnesses was a 

substantial procedural error, prejudicial to him, and a violation of his right to 

defend himself during the investigation; 

vii) Some of the allegations against him were not substantiated;  
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viii) The DIOS was biased in selecting the witnesses to be interviewed; 

ix) The investigators did not examine all of the evidence he had submitted;  

x) He was simply doing his job as the Complainant’s supervisor, and he 

did not abuse his power; 

xi) He was not derogatory towards the Complainant, and he did not harass 

her. On the contrary, the Complainant insulted him as witnessed by Ms. A;  

xii) The Complainant responded to his question in a provocative manner 

and raised her voice at him. As a result, he could not control himself and 

raised his voice at her; 

xiii) The letter imposing the disciplinary measures does not entirely reflect 

his statements made during his interviews;  

xiv) He should have been provided with a copy of the IR;  

xv) It is not clear how his actions constitute misconduct; and 

xvi) The Complainant’s professional character is exhibited in a previous 

Judgment of the Tribunal. 

21. The Applicant requests the rescission of the imposed disciplinary measures.  

Respondent’s contentions 

22. The Respondent contends: 

i) The impugned disciplinary measures were properly effected; the 

misconduct has been established on a preponderance of evidence; 

ii) All witnesses consistently confirmed the 22 April 2019 incident by 

either seeing or hearing it. Most of them stated explicitly that they heard 

and/or saw that it was the Applicant who shouted at the Complainant;  

iii) Most of the witnesses say that they had heard a loud noise coming from 

hitting on a desk; 
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iv) Ms. A, who was present at the time of the incident, stated in her witness 

interview that the Applicant questioned the Complainant on the time she had 

spent in the restroom, raised his voice until it was loud and hit the desk;  

v) Two other staff members stated that they heard the Applicant shouting 

and saw him hitting his hand on the desk; 

vi) Taking into account the consistent statements of numerous witnesses, 

the statement of the Complainant is credible and renders the statement of the 

Applicant as lacking credibility; 

vii) The Applicant’s partly inconsistent statements undermine his 

credibility; 

viii) The recordings of a video surveillance system revealed that the 

Complainant had been out of her office for less than ten minutes before the 

incident occurred;  

ix) The record clearly shows that, in the case at hand, the requirement of 

preponderance of evidence of the allegations against the Applicant has been 

fulfilled;  

x) Shouting at the Complainant and hitting the desk are acts of violence, 

and are in breach of General Staff Circular No. 01/2013 on Prohibition of 

Violence (“GSC No. 01/2013”); 

xi) The Applicant’s actions constitute harassment and abuse of power;  

xii) The established facts qualify as misconduct; 

xiii) The sanctions imposed on the Applicant are proportionate to the 

offence; and 

xiv) There are several aggravating factors, such as, the facts that the 

Applicant was the supervisor of the Complainant, his harassment was 

accompanied by abuse of power and he failed to acknowledge any 
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wrongdoing or demonstrate any remorse despite clear evidence of 

misconduct.  

23. The Respondent requests the Tribunal to dismiss the application in its 

entirety. 

Considerations 

Applicant’s due process rights 

24. The Applicant contends that his due process rights were violated during the 

investigative process. Notably, he claims that: 1) the Agency failed to provide him 

with the IR, 2) the investigators did not interview all of his witnesses, and 3) the 

investigators did not examine all of the evidence he had submitted. 

25. In this regard, the relevant provisions of the DIOS Technical Instruction 

02/2016 on UNRWA’s Investigation Policy (“DTI 02/2016”), provide, as follows:  

13. Reports which substantiate allegations of misconduct shall 

be submitted to the Agency official with authority to initiate 

disciplinary proceedings against the relevant staff member if 

appropriate, and in the case of DIOS reports, to the 

Commissioner-General. The report, including annexes such as 

witness statements, audio recordings of interviews and/or 

transcripts, should also be uploaded on the Central Case 

Management System. DIOS should be notified in case it wants 

to review the report. 

[…] 

15. All investigation reports are strictly confidential, and their 

contents may not be disclosed further, other than to comply with 

the disciplinary process or before UN administrative tribunals. 

Disclosure under any other circumstances is permitted only with 

the approval of either the Director of DIOS or the 

Commissioner-General for DIOS reports, or the Field Director 

for investigations conducted by the relevant field. 

[…] 

25. The subject of investigation shall be given a full and fair 

opportunity to respond to the allegations against him/her. 
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Access to documentary evidence 

26. There is no provision in the Agency’s regulatory framework specifying that 

staff members are entitled to be provided with the IR during the investigative 

process. In any case, during the proceedings before the Tribunal, the Applicant was 

provided with a copy of the IR, albeit a redacted version. Therefore, this contention 

of the Applicant is without merit. 

Interview of witnesses 

27. The Applicant contends that the investigators failed to interview all of his 

proposed witnesses. In accordance with the aforementioned paragraph 25 of DTI 

02/2016 and the jurisprudence of the United Nations Appeals Tribunal (“UNAT”), 

due process may require that the parties shall be permitted to call witnesses/experts 

to testify on the issue at stake (Hepworth 2011-UNAT-178, paras. 30-31; Landgraf 

2014-UNAT-471, para. 30; Flores 2015-UNAT-525, para. 24). However, this does 

not mean that the investigators are obliged to interview all of the proposed witnesses 

of a subject of an investigation and there is no such provision in the Agency’s 

regulatory framework. Therefore, in the present case, the investigators’ decision not 

to interview all of the Applicant’s proposed witnesses is not, per se, a violation of 

the Applicant’s due process rights (Uwais 2016-UNAT-675, para. 26). 

28. The Tribunal considers that it is incumbent on the Applicant to at least present 

an apparent (prima facie) case of how and to what extent his non-interviewed 

witnesses would have been relevant for the investigation. The Applicant failed to 

do so. In addition, the Tribunal notes that, one out of three of the Applicant’s 

proposed witnesses was interviewed by the investigators. Given the other two 

proposed witnesses’ responses to the Applicant’s email dated 7 August 2019, it 

seems that it was not necessary to interview these proposed witnesses and the 

information provided by these proposed witnesses is, by far, insufficient to 

conclude that the allegations against the Applicant are not established. 

Consequently, the Tribunal holds that this contention of the Applicant is also 

without merit. 
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Judicial review of the contested disciplinary measures 

29. The Applicant contests the decision to impose on him the disciplinary 

measures of a written censure, a deferment of consideration for promotion for one 

year and a fine equivalent to one week’s salary and to oblige him to re-take the 

ethics course. The Applicant was disciplined for the following findings: 1) 

breaching his obligations as a supervisor; 2) harassment and abuse of power; 3) 

committing acts of violence by hitting the desk and shouting at the Complainant; 

and 4) the three additional allegations that were considered as aggravating factors, 

namely: 4a) denying his wrongdoing; 4b) accusing the Complainant of either 

committing his misdeeds, or of provoking him; and 4c) his lack of awareness of the 

applicable standards of behaviour. 

30. With respect to the standard of review in disciplinary cases, the UNAT held 

in Suleiman 2020-UNAT-1006, paragraph 10, as follows:  

In disciplinary cases, the Tribunals will examine the following: 

(i) whether the facts on which the disciplinary measure is based 

have been established (where termination is the sanction 

imposed, the facts must be established by clear and convincing 

evidence; in all other cases preponderance of the evidence is 

sufficient); (ii) whether the established facts amount to 

misconduct; (iii) whether the sanction is proportionate to the 

offence; and (iv) whether the staff member’s due process rights 

were respected. […] As the disciplinary sanction imposed in this 

matter was not termination but a fine and a written censure, it is 

sufficient that the Tribunals find that there was a preponderance 

of evidence (footnotes omitted).  

31. Therefore, the Tribunal must first ascertain whether the facts on which the 

sanctions are based have been established by preponderance of evidence before 

determining whether the established facts qualify as misconduct and the sanctions 

are proportionate to the offence. In the present case, the Tribunal will review: 1) 

whether the findings – except the findings of aggravating factors – upon which the 

Applicant was admonished by the impugned disciplinary measures are established, 

2) whether they constitute misconduct, and 3) whether the contested disciplinary 

measures are proportionate for the misconduct resulting from the established facts.  
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Establishment of facts 

32. It is clear from the case record that, on 22 April 2019, the Complainant left 

her office for less than 10 minutes. Regardless of what exactly the Applicant had 

said to the Complainant about her absence, the Tribunal considers that it is clearly 

established by the statements of numerous witnesses that the Applicant raised his 

voice at the Complainant and hit the desk so loudly that other staff members were 

alarmed and ran towards the scene of the incident. 

33. Regarding what exactly the Applicant said to the Complainant about her 

absence, the statement of one witness matches the Complainant’s statement. The 

Applicant’s argument that this witness must be mixing different conversations is 

not convincing. In that sense, it is also understandable that the DHR made reference 

to this derogatory comment of the Applicant, despite the latter’s denial. 

Accordingly, the Tribunal considers that it is established by preponderance of 

evidence that the Applicant was derogatory towards the Complainant about the 

amount of time she had spent in the restroom. 

Misconduct     

34. The Tribunal now needs to consider whether the aforementioned established 

facts, namely: 1) the fact that the Applicant raised his voice at the Complainant, 2) 

that he hit the desk so loudly that other staff members were alarmed and ran towards 

the scene of the incident, and 3) that he was derogatory towards the Complainant 

about the amount of time she had spent in the restroom, qualify as misconduct. The 

following provides the Agency’s regulatory framework applicable in this case. 

35. Area Staff Regulations provides: 

REGULATION 1.1 

Staff members, by accepting appointment, pledge themselves to 

discharge their functions with the interest of the Agency only in 

view. 

[…] 
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REGULATION 1.4 

Staff members shall conduct themselves at all times in a manner 

befitting their status as employees of the Agency. They shall not 

engage in any activity that is incompatible with the proper 

discharge of their duties with the Agency. 

[…] 

REGULATION 10.2 

The Commissioner-General may impose disciplinary measures 

on staff members who engage in misconduct. 

36. Area Staff Rule 110.1 specifies: 

1. Failure by a staff member to comply with his or her 

obligations under the Charter of the United Nations, the 

UNRWA Area Staff Regulations and UNRWA Area Staff Rules 

or other relevant administrative issuances or to observe the 

standards of conduct expected of an international civil servant 

may amount to misconduct and may lead to the institution of a 

disciplinary process and the imposition of disciplinary measures 

for misconduct.  

37. General Staff Circular No. 07/2014 on Revised Standards of Conduct for the 

International Civil Service stipulates, in relevant parts: 

3. The values that are enshrined in the United Nations 

organizations must also be those that guide international civil 

servants in all their actions: fundamental human rights, social 

justice, the dignity and worth of the human person and respect 

for the equal rights of men and women and of nations great and 

small. 

[…] 

5. The concept of integrity enshrined in the Charter of the 

United Nations embraces all aspects of an international civil 

servant’s behaviour, including such qualities as honesty, 

truthfulness, impartiality and incorruptibility. These qualities 

are as basic as those of competence and efficiency, also 

enshrined in the Charter. 

[…] 

13. International civil servants at all levels are accountable and 

answerable for all actions carried out, as well as decisions taken, 

and commitments made by them in performing their functions. 
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[…] 

16. Managers and supervisors are in positions of leadership and 

it is their responsibility to ensure a harmonious workplace based 

on mutual respect; they should be open to all views and opinions 

and make sure that the merits of staff are properly recognized. 

They need to provide support to them; this is particularly 

important when staff are subject to criticism arising from the 

performance of their duties. Managers are also responsible for 

guiding and motivating their staff and promoting their 

development. 

17. Managers and supervisors serve as role models and they 

have therefore a special obligation to uphold the highest 

standards of conduct. It is quite improper for them to solicit 

favours, gifts or loans from their staff; they must act impartially, 

without favouritism and intimidation. In matters relating to the 

appointment or career of others, international civil servants 

should not try to influence colleagues for personal reasons. 

38. General Staff Circular No. 06/2010 on PROHIBITION OF 

DISCRIMINATION, HARASSMENT – INCLUDING SEXUAL 

HARASSMENT – AND ABUSE OF POWER provides:  

6. The Agency defines […] harassment, […] abuse of power, as 

follows: 

[…] 

(b) Harassment is any improper and unwelcome conduct that 

might reasonably be expected or be perceived to cause offence 

or humiliation to another person. Harassment may take the form 

of words, gestures or actions which tend to annoy, alarm, abuse, 

demean, intimidate, belittle, humiliate or embarrass another or 

which create an intimidating, hostile or offensive work 

environment. 

[…] 

(d) Abuse of power is the improper use of a position of 

influence, power or authority against another person. This is 

particularly serious when a person uses his/her influence, power 

or authority to improperly influence the career or employment 

conditions of another, including, but not limited to, 

appointment, assignment, contract renewal, performance 

evaluation or promotion. Abuse of power may also include 

conduct that creates a hostile or offensive work environment 

which includes, but is not limited to, the use of intimidation, 
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threats, blackmail or coercion. Discrimination and harassment, 

including sexual harassment, are particularly serious when 

accompanied by abuse of power (emphasis in original). 

39. GSC 01/2013 provides:  

1. The Agency is committed to ensuring all UNRWA staff and 

other personnel work in and promote an environment free from 

violence. The Agency is committed to a ‘zero tolerance’ 

approach to behaviour that is contrary to this General Staff 

Circular, which means that any allegations or complaints will 

be dealt with promptly in accordance with the Agency’s 

regulatory framework, including its Staff Regulations, Rules, 

Personnel Directives and associated administrative issuances. 

2. All forms of violence, including against children, by 

UNRWA staff and other personnel in the course of their duties 

and/or in UNRWA installations are strictly prohibited at all 

times and under all conditions and circumstances, and as such 

are considered misconduct. UNRWA staff and other personnel 

proven to have been involved in committing, aiding or 

concealing acts of violence will be liable to disciplinary 

measures, depending on the severity of the acts, as stipulated in 

the Agency’s Staff Regulations, Rules, Personnel Directives 

and associated administrative issuances. 

➢ Breaching his obligations as a supervisor 

40. The Tribunal considers that it is not acceptable for a supervisor to raise his/her 

voice at his/her supervisee and to hit his/her desk loudly. Evidently, this is the 

standard regardless of a supervisor’s eventual pretexts for such behaviour. The 

Tribunal thus has no doubt that the Applicant breached his obligations as a 

supervisor and failed to carry out his responsibility to ensure a harmonious 

workplace, in violation of the aforementioned provisions, notably para. 16 of GSC 

No. 07/2014. 

➢ Harassment 

41. The Tribunal also considers that it is not acceptable that the Applicant made 

derogatory comments about the amount of time the Complainant had spent in the 

restroom. This is without a doubt an improper and unwelcome conduct that 

evidently caused offence and humiliation to the Complainant and created an 

intimidating and hostile work environment. The Tribunal therefore concludes that 
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the Applicant harassed the Complainant, in violation of the aforementioned 

provisions, notably para. 6(b) of GSC No. 06/2010. 

➢ Abuse of power 

42. In imposing the contested disciplinary measures, the DHR indicated: “I 

consider that your actions on 22 April 2019 created a hostile and offensive 

environment for the Complainant” and adds: “Given the manner in which you have 

gone out of your way to discredit the Complainant in your response to the 

opportunity to respond letter, I consider that these actions indicate you are 

continuing to abuse your power against the Complainant.” 

43.  The Tribunal is not able to establish that the Applicant actions on 22 April 

2019 constitute abuse of power, as they are not exactly related to the use of a 

position of influence, power or authority. In addition, before even considering the 

Applicant’s response to the OTR as abuse of power, the Applicant should have been 

given another opportunity to respond to the allegations related to his response to the 

OTR. The Tribunal thus concludes that it was not lawful for the Agency to conclude 

that the Applicant’s actions on 22 April 2019 constituted abuse of power. 

➢ Violence 

44. The DHR further indicated that he considers that hitting the desk and shouting 

at someone is a form of violence. It is clear that GSC 01/2013 prohibits “all forms 

of violence” by staff members in the course of their duties and/or in UNRWA 

installations, at all times and under all conditions and circumstances. The Tribunal 

holds that, in the context of the present case, the Applicant’s aggressive action of 

hitting a desk so loudly that it alarmed other staff members and caused them to run 

towards the scene of the incident is a violation of para. 2 of GSC 01/2013 and is 

misconduct.  

45. In view of the foregoing, the Tribunal concludes that the Applicant’s actions 

were in clear violation of several provisions of the Agency’s regulatory framework 

and that he did not at all conduct himself in a manner befitting his status as an 

employee of the Agency. As a supervisor, it was seriously inappropriate and 
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offensive for the Applicant to raise his voice at the Complainant, to intimidate her 

by strongly hitting the desk during their conversation and to be derogatory towards 

her about the amount of time she had spent in the restroom. In this regard, not only 

were the Applicant’s actions a manifest case of harassment, but they were also – as 

they included some form of violence – deliberate acts demonstrating a serious 

disregard for the Charter of the United Nations, the UNRWA Area Staff 

Regulations and Rules, administrative issuances and UN values, as well as the 

standards of conduct expected of an UNRWA staff member. Thus, the Tribunal has 

no doubt that such actions by a supervisor constitute misconduct. 

Proportionality 

46. Having qualified the Applicant’s actions as misconduct, the Tribunal, as a 

third step, has to review whether the disciplinary measures imposed on him were 

proportionate to the nature and gravity of his misconduct.  

47. The Tribunal recalls that, pursuant to Area Staff Rule 110.1, paragraph 4, the 

decision to impose a disciplinary measure is within “the discretionary authority of 

the Commissioner-General”. In addition, as it has been held by the UNAT in Mousa 

2014-UNAT-431, paragraph 30, the Tribunal’s review of the proportionality of a 

disciplinary sanction is limited to determining whether such sanction appears to be 

“absurd, arbitrary or tainted by extraneous reasons or bias”. 

48. In the present case, the Tribunal notes that, as a supervisor, the Applicant’s 

conduct was all the more serious, as he had the duty to be a role model for his 

supervisees, to show regard for UN values and to act in line with the highest 

standards of conduct expected of a UN civil servant. Raising his voice at the 

Complainant and intimidating her by his comments about the time she had spent in 

the restroom and hitting the desk in a significantly forceful manner during their 

conversation are particularly serious and unacceptable actions. 

49. In addition, the imposed disciplinary measures are not the most severe 

measures that the Agency can impose on a staff member. Given the Applicant’s 

role as a supervisor and his misconduct involving a form of violence, despite the 

Agency’s clear zero-tolerance policy in this respect, the disciplinary measures 
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imposed on the Applicant appear to be proportional. Therefore, the Tribunal will 

not interfere with the Agency’s discretion, as the imposed disciplinary measures are 

neither absurd nor arbitrary; nor is there any evidence that the measures taken were 

tainted by extraneous reasons or bias. Accordingly, the Tribunal finds that the 

Applicant’s contention about the proportionality of the imposed disciplinary 

measures is without merit and holds that the imposed disciplinary measures were 

proportionate to the nature and gravity of the Applicant’s misconduct. 

Aggravating and mitigating factors 

50. Regarding mitigating factors, the Applicant contends that the Agency should 

have taken into account the fact that he was a first-time offender. Concerning 

aggravating factors, by letter to the Applicant dated 25 July 2019, the DHR issued 

the Applicant an OTR letter, informing him about the findings of the IR and 

providing him with an opportunity to respond.  

51. On 20 January 2020, before imposing on the Applicant the impugned 

disciplinary measures, the DHR took into consideration the following with regard 

to aggravating factors:  

I have determined that the following aggravating factors are 

present in your case: 

1. You have denied all wrongdoing, with the exception of your 

admission that you shouted, and you qualify that admission with 

an argument that your shouting was not specifically directed at 

the Complainant; 

2. Rather than accept responsibility for your deeds, you have 

gone out of your way to accuse the Complainant of either 

committing your misdeeds, or of provoking you to commit your 

own misdeeds; 

3. As you completed the mandatory online ethics training course 

on 24 February 2013, I am of the view that you were therefore 

aware of the standards of behavior required of you. 

52. Area Personnel Directive No. A/10/Rev.3 on Disciplinary Measures and 

Procedures (“PD A/10”) states: 
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17. In accordance with due process requirements, the staff 

member must have sufficient information to understand and 

meaningfully respond to the allegations against him/her and be 

provided with a specified time to respond to the allegations. The 

amount of time provided to the staff member to respond to the 

allegations takes into account the seriousness and complexity of 

the matter, but is normally no less than fourteen (14) days.  

53. With respect to disciplinary measures that are based on aggravating factors in 

addition to other grounds, the UNAT has held that it is the task of the Tribunal to 

examine whether there is evidence for all the identified facts or elements (Negussie 

2016-UNAT-700, para. 23; Negussie 2020-UNAT-1033, para. 11). Specifically, in 

Negussie 2020-UNAT-1033, para. 37, the UNAT held as follows:  

37. Finally, the UNDT correctly found that the Administration 

had unlawfully relied, as an aggravating factor, upon Mr. 

Negussie’s alleged conduct during an incident in April 2013 

which had never been reported, investigated or established. The 

intention of the reference in the investigation report that 

“[h]aving information of a similar incident that occurred inside 

Gambella Sub-Office where [Mr. Negussie] manhandled a 

driver, [makes] it more likely that [Mr. Negussie] did the same 

with [M]”, served to undermine Mr. Negussie’s character. 

Similar fact evidence may be considered in disciplinary matters 

if the evidence is probative of the matter in question and 

relevant or significant to the facts of a case. In the present case, 

however, allegations of unsubstantiated misconduct on the part 

of Mr. Negussie should have played no part in an investigation 

report or conclusion, primarily because they did not prove that 

Mr. Negussie assaulted M. 

54. As noted above, the Tribunal considers that the Agency has imposed the 

appropriate sanctions on the Applicant given the nature of his misconduct. For this 

reason, the Tribunal is not convinced that the Applicant was disciplined with a 

higher sanction based on the aforementioned alleged aggravating factors. 

55. However, the Tribunal emphasises that, in violation of his due process rights, 

the Applicant was not given an opportunity to respond/rebut the allegations of the 

aggravating factors. It is also undisputed that these allegations refer to the 

Applicant’s behaviour after he had received the OTR letter. Consequently, the 

Tribunal holds that these allegations should not have been considered in the 

impugned decision, and the DHR’s reliance on these alleged aggravating factors in 
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his decision was a clear and significant breach of the Applicant’s due process rights. 

In addition, as there is no reference to past incidents, the Tribunal considers that 

this was the Applicant’s first offence. Therefore, the Tribunal also concludes that 

the DHR should have taken into account the fact that the Applicant was a first-time 

offender.   

56. With respect to procedural irregularities in the imposition of disciplinary 

measures, the UNAT held in Sall 2018-UNAT-889, paragraph 33, as follows: 

[U]nder our consistent jurisprudence, only substantial 

procedural irregularities will render a disciplinary measure 

unlawful. Even a very severe disciplinary measure like 

separation from service can be regarded as lawful if, despite 

some procedural irregularities, there is clear and convincing 

evidence of grave misconduct, especially if the misconduct 

consists of a physical or sexual assault (internal references 

omitted). 

57. Although such breaches of an applicant’s due process rights might render the 

imposition of a disciplinary measure unlawful, in the present case, the Tribunal 

considers that, even taking into account the aforementioned mitigating factor and 

ignoring the aggravating factors, the imposed disciplinary measures were 

proportional considering the nature and gravity of the Applicant’s misconduct. 

Accordingly, in view of the aforementioned UNAT’s consistent jurisprudence, the 

Tribunal holds that the aforementioned breach of the Applicant’s due process rights 

was inconsequential for him (no difference principle)1 and was not significant 

enough to render the impugned decision unlawful. 

58. In view of all the foregoing, having determined that 1) the facts – excluding 

the aggravating factors – on which the disciplinary measures, i.e., of a written 

censure, a deferment of consideration for promotion for one year and  a fine 

equivalent to one week’s salary, were based have been established; 2) the 

established facts legally support the conclusion of the Applicant’s misconduct, 3) 

the impugned disciplinary measures were proportionate to the nature and gravity of 

the Applicant’s misconduct, and 4) the Agency’s discretionary authority was not 

 
1 See, inter alia, Michaud 2017-UNAT-761, para. 60; Nadasan 2019-UNAT-918, para. 57; Ladu 

2019-UNAT-956, para. 44. 
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tainted by evidence of procedural irregularity, prejudice or other extraneous factors, 

or error of law, the Tribunal finds that the Applicant’s contestation of the impugned 

disciplinary measures must be dismissed. 

Conclusion 

59. In view of the foregoing, the Tribunal DECIDES: 

The application is dismissed. 

 

(Signed) 

          Judge Johanna Schokkenbroek 

Dated this 20th day of June 2021 

Entered in the Register on this 20th day of June 2021 

(Signed) 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 


