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Introduction 

1. This is an application by Martin Harrich (the “Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the "Respondent"), to dismiss the 

rebuttal of his Performance Evaluation Report for the period from 1 December 

2005 to 30 November 2006.  

2. Pursuant to General Assembly Resolution 63/253 of 24 December 2008, 

the Joint Appeals Board was abolished as of 1 July 2009. Effective 1 June 2010, 

as set out in International Staff Regulation 11.1, the Agency established the 

UNRWA Dispute Tribunal (the “Tribunal”) and all appeals pending with the Joint 

Appeals Board on the date of its abolition, including this application, were 

transferred to the Tribunal. 

3. As a transitional measure, Article 2, paragraph 5 of the Statute of the 

Tribunal provides that the Tribunal shall be competent to hear and pass judgment 

on cases filed prior to the establishment of the Tribunal and in respect of which no 

report of the Joint Appeals Board (“JAB”) has been submitted to the 

Commissioner-General. 

Facts 

4. Effective 1 February 2005, the Applicant joined the Agency as Head, Area 

Personnel Section, HQ Gaza, on a fixed-term appointment. He was on 

secondment from the United Nations Office for the Coordination of Humanitarian 

Affairs. The Applicant's appointment was extended until 31 January 2007 and 

subsequently until 28 February 2007.  

5. The Applicant's Performance Evaluation Report ("PER") for the period 

from 1 February 2005 to 30 November 2005 rated his overall performance as 

"very good".  



  Case No.: UNRWA/DT/HQG/2007/01 

  Judgment No.: UNRWA/DT/2012/018 

 

Page 3 of 8 

6. The Applicant's PER for the period from 1 December 2005 to 30 

November 2006, which was completed in December 2006, rated his overall 

performance as "does not fully meet standards". 

7. By memorandum dated 28 December 2006 to the Secretary of the Human 

Resources Committee ("HRC"), the Applicant submitted a rebuttal to his PER 

covering the period from 1 December 2005 to 30 November 2006. 

8. By letter dated 31 December 2006, the Director of Administration and 

Human Resources conveyed to the Applicant the Commissioner-General's 

decision not to extend his appointment. He noted that while the Applicant's 

appointment was due to expire on 31 January 2007, the Commissioner-General, 

upon the Applicant's request, had exceptionally approved a one-month extension 

of his contract with the Agency, i.e. up to 28 February 2007. 

9. On 29 January 2007, the first reporting officer (Chief Personnel Services 

Division) and the second reporting officer (Director of Administration and Human 

Resources) provided their comments to the Applicant's rebuttal. On 6 February 

2007, the Applicant submitted his final observations.  

10. On 13 February 2007, the HRC, acting as the Periodic Reports Review 

Committee, recommended that the Applicant's rebuttal be dismissed. On  

16 February 2007, the Commissioner-General accepted the recommendation. 

11. By memorandum dated 18 February 2007, the Applicant was informed of 

the outcome of his rebuttal, i.e. no change to his PER. 

12. On 26 February 2007, the Applicant filed an appeal with the JAB.  

13. On 28 February 2007, the Applicant was separated from UNRWA and 

returned to the Office for the Coordination of Humanitarian Affairs.   

Applicant’s contentions  

14. The Applicant contends that:  
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(i) the HRC in its deliberations concerning his rebuttal did not 

consider all the documents submitted and the facts related to his 

rebuttal; 

 

(ii) the entire process was not conducted in a fair manner whereas facts 

have been neglected and a blind eye was turned to established 

procedures and practices; 

 

(iii) the HRC acted as the Review Committee in the rebuttal process. 

However, the HRC was not independent as it had previously 

recommended the non-extension of his appointment based on his 

performance; 

 

(iv) there was already a predetermined decision to dismiss his PER 

rebuttal and to confirm the non-extension of his contract prior to 

the HRC meeting on 13 February 2007. 

 

Respondent’s contentions 

15. The Respondent contends that: 

(i) the application is not receivable because the Applicant did not 

request an administrative review of the alleged decision before 

submitting an appeal to the JAB and because he did not contest an 

administrative decision; 

 

(ii) the PER process was properly conducted. 

The Respondent requests the Tribunal to dismiss the application.  

Considerations 

16. According to Article 5 of the Rules of Procedure of the UNRWA Dispute 

Tribunal, the Tribunal may determine, on its own initiative, that summary 

judgment is appropriate. This may happen when there is no dispute as to the 

material facts and judgment is restricted to a matter of law. The crucial questions 

in this case – whether the Applicant contests an administrative decision and 

whether he requested an administrative review of the alleged decision – are such 

matters of law. 
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Did the Applicant contest an administrative decision? 

17. Former International Staff Regulation 11.1 in force at the time of the facts, 

provides that: 

The Commissioner-General shall establish administrative 

machinery with staff participation to advise him in case of any 

appeal by staff members against an administrative decision 

alleging the non-observance of their terms of appointment, 

including all pertinent regulations and rules, or against disciplinary 

action.  

18. In accordance with Article 2, paragraph 1 (a), of the UNRWA Dispute 

Tribunal Statute, the Tribunal has jurisdiction to hear and pass judgment on an 

application filed by an individual to appeal an "administrative decision that is 

alleged to be in non-compliance with the terms of appointment or the contract of 

employment". 

19. According to the jurisprudence of the former United Nations 

Administrative Tribunal, an administrative decision is defined as follows: 

[A] unilateral decision taken by the administration in a precise 

individual case (individual administrative act), which produces 

direct legal consequences to the legal order. Thus, the 

administrative decision is distinguished from other administrative 

acts, such as those having regulatory power (which are usually 

referred to as rules or regulations), as well as from those not 

having direct legal consequences. Administrative decisions are 

therefore characterized by the fact that they are taken by the 

Administration, they are unilateral and of individual application, 

and they carry direct legal consequences. (Judgment No. 1157, 

Andronov (2003), quoted in Judgment No. 1213, Wyss (2004)). 

20. Furthermore, the Administrative Tribunal of the International Labour 

Organization in its jurisprudence has stated that: 

As was held in Judgment 112, a plea to quash may be directed only 

against a decision, that is, 'an act deciding a question in a specific 

case'. And in Judgment 532 (in re Devisme) the Tribunal construed 

the term to mean 'any action by an officer of the organisation that 

has a legal effect'. In sum, a decision is any act by the defendant 

organisation that has an effect on an official’s rights and 

obligations. (Judgment No. 1203, Horsman, Koper, McNeill and 

Petitfils (1992)). 
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21. The United Nations Dispute Tribunal in its jurisprudence has identified an 

administrative decision as "a unilateral act by the Administration of a conclusive 

and individual nature" (Hocking, Jarvis, McIntyre UNDT/2009/077). 

22. In light of the foregoing, the Tribunal deems that an administrative 

decision can only be considered as such if inter alia it has direct legal 

consequences on a staff member's rights and obligations as considered by the 

United Nations Dispute Tribunal in its Judgment Planas UNDT/2009/086. In the 

present case, the Applicant contests the "HRC recommendation to dismiss the 

rebuttal of [his] [PER] for the period [from] 01 December 2005 to 30 November 

2006]". He argues inter alia that the HRC did not properly consider the facts of 

his case or the documents submitted in support of his rebuttal. He points out that 

the entire process was not conducted in a fair manner.   

23. International Staff Personnel Directive No. I /112.6/15, concerning the 

Performance Evaluation Report System states that: 

13. If a staff member so desires, he or she may make a written 

statement in explanation or rebuttal of part or all of the report. 

Such statement must be submitted within one month of receipt of 

the report and addressed to the Secretary of the Periodic Reports 

Review Committee who immediately will send copies of the 

statement to the first and second reporting officers for comments. 

The comments of the first and second reporting officers will be 

returned within two weeks to the Secretary of the Periodic Reports 

Review Committee through the Headquarters Department Head (in 

the case of Headquarters staff) and through the Field Office 

Director and the appropriate Headquarters Department Head (in 

the case of Field staff). Copies of all comments received will be 

sent to the staff member who may submit one final comment 

within one week. 

14. Following receipt of the comments, the Periodic Reports 

Review Committee will review the staff member’s statement, 

together with the comments of the reporting Officers, Field 

Director and Department Head, and will record its appraisal in 

writing. A copy of this appraisal will be given to the staff member. 

24. While the recommendation of the HRC, acting as the Periodic Reports 

Review Committee, to dismiss the Applicant's rebuttal may have had an impact on 

his chances to have his contract renewed, it remains nevertheless that the 

Applicant in his application is not contesting an administrative decision. The 
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rebuttal process of a PER involves a series of steps which lead to a 

recommendation by the Periodic Reports Review Committee. This 

recommendation is per se an administrative act rather than an administrative 

decision, as it does not have direct legal consequences on the Applicant's rights 

and obligations derived from his terms of employment. The recommendation of 

the Periodic Reports Review Committee is the outcome of an internal procedure 

in which the Applicant has already had the opportunity to provide evidence in 

support of his arguments concerning the rebuttal of his performance evaluation.  

25. Therefore, the Tribunal considers that the Applicant can only challenge the 

decision not to renew his appointment (the administrative decision) based on poor 

performance – as he has done in a separate application – but that he cannot, as in 

this application, contest the recommendation of the Periodic Reports Review 

Committee concerning his rebuttal.  

Did the Applicant request administrative review of the alleged contested decision? 

26. Even presuming that the Applicant contested an administrative decision, it 

nevertheless remains that his application is not receivable as he did not request 

administrative review of the alleged contested decision. 

27. Former International Staff Rule 111.3, which was in force at the time of 

the facts, provides that:  

 (a) A staff member who, under the terms of Regulation 11.1 

wishes to appeal against an administrative decision, shall as a first 

step address a letter to the Commissioner-General, requesting that 

the administrative decision be reviewed.  Such a letter must be sent 

within two months from the time the staff member received 

notification of the decision in writing. 

28. The United Nations Appeals Tribunal in its jurisprudence has stated that: 

An application is only receivable when a staff member has 

previously submitted the impugned administrative decision for 

management evaluation and the application is filed within the 

specified deadlines. (Ajdini et al 2011-UNAT-108). 
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29. The United Nations Appeals Tribunal has affirmed that the United Nations 

Dispute Tribunal does not have jurisdiction ratione materiae over complaints that 

were not the subject of an administrative review or management evaluation 

(Crichlow 2010-UNAT-035) and that this preliminary step must be exhausted 

before the jurisdiction of the Dispute Tribunal can be invoked (Planas 2010-

UNAT-049).  

30. Looking at the record, the Tribunal notes that the Applicant has not 

requested at any time administrative review of the alleged contested decision as 

required under former International Staff Rule 111.3 prior to launching an appeal 

before the JAB. Considering that it has no jurisdiction to waive the requirement of 

a prior request for administrative review, the Tribunal finds that the application is 

not receivable.  

Conclusion  

31. For the reasons provided above, the application is dismissed. 
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