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Introduction 

1. This is an application by Iyad Abu Ghali (the “Applicant”) against the 

decision of the United Nations Relief and Works Agency for Palestine Refugees in 

the Near East, also known as UNRWA (the “Respondent”), to terminate his 

appointment for misconduct. 

Facts 

2. Effective 16 July 2002, the Applicant was engaged by the Agency on a 

Special Services Agreement for six months in the Relief and Social Services 

Programme, Gaza. Effective 1 March 2005, the Applicant was employed on a 

Fixed-Term Appointment as an Assistant Psychosocial Supervisor in the 

Psychosocial Support Programme. 

3. By letter dated 9 July 2009, the Applicant signed a revised job description for 

“Assistant Mental Health Supervisor”. 

4. On 9 April 2010, the Applicant, in an UNRWA vehicle, set out for the home 

of his cousin, Imad Afana (“Afana”). 

5. En route to the Afana home, the Applicant received a phone call from a 

member of the Afana household and was asked to pick up Afana and drive him 

from Rafah to Deir El Balah where the Afana family home is located. 

6.  The Applicant went to Rafah, where he picked up Afana near Akram 

Zuruub’s (“Zuruub”) shop. Zuruub is an appliances dealer who smuggles items 

from Egypt into the Gaza Strip, via his own tunnel.  

7. When the Applicant arrived at the shop of Zuruub, Afana was accompanied 

by Ismael an-Nabrees (“Nabrees”). Afana and Nabrees had two large boxes of 

potato chips with them, which they loaded into the Applicant’s UNRWA vehicle 

when they got in.   

8. Upon entering Deir El Balah, approximately 200-300 metres away from the 

Afana family home, Afana asked the Applicant to stop the car so he and Nabrees 
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could get out, as they had to meet someone. The Applicant agreed to meet Afana 

near his house. Afana and Nabrees exited the car leaving the two boxes of potato 

chips in the Applicant’s vehicle.  

9. The Applicant started toward the Afana home but was then stopped by police, 

who proceeded to search the car and its contents. Upon search, it was discovered 

that the boxes of potato chips actually contained 120 boxes of Tramal, totalling 

11,889 tablets of Tramal, a prohibited drug in the Gaza Strip. 

10. The Applicant was arrested. Afana and Nabrees were also arrested after 

attempting to sell Tramal tablets to an undercover police officer at the place where 

the Applicant had dropped them off. All three were taken to the Police Station by 

the Anti Drug Police. Nine tablets of Tramal were found on the Applicant’s person 

when he was taken into custody. 

11. The accused, including the Applicant, underwent interrogation by the Anti 

Drug Police on 9, 10 and 11 April 2010.    

12. On 10 April 2010, another UNRWA employee, Ashraf Al Jabali (“Al Jabali”), 

a subordinate of the Applicant, was arrested for the possession of 68.5 tablets of 

Tramal.  

13. On 10 April 2010, the Applicant and three others (Zuruub, Afana and Al 

Jabali) were charged for the unauthorised possession of a prohibited drug pursuant 

to articles 4 and 36 of Pharmacy Law number 41 of the year 1921 and articles 72 

and 95 of Pharmacy Practice Regulation of the year 2006. 

14. By letter dated 11 April 2010, the Deputy Director of UNRWA Operations, 

Gaza (“D/DUO/G”) informed the Applicant that, in accordance with the provisions 

of Area Staff Rule 110.2, he was suspended from duty without pay effective as of 

11 April 2010.  

15. On 19 April 2010 and 16 June 2010, the Applicant was interviewed by the 

Agency’s Legal Aid Assistant, Gaza (“LAA/G”). 
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16. On 6 July 2010, the Court of Reconciliation found the Applicant guilty of 

possession of nine tablets of Tramal, based on the Applicant’s statements to the 

Anti Drug Police. The Applicant was sentenced to three months’ imprisonment and 

fined 1,200 Jordanian Dinars.1  

17. By letter dated 14 July 2010, the D/DUO/G provided the Applicant with an 

opportunity to respond within seven days to the allegations regarding the 

Applicant’s possession of, and involvement in, the sale of drugs stating that: 

If the Agency determines that you were involved in the possession 
and dealing of drugs, and that you used the UNRWA vehicle 
entrusted to you to further this illegality, it would consider this to be 
serious misconduct justifying severe disciplinary action, being an 
action inconsistent with your status as an employee of the Agency 
under Area Staff Regulation 1.4. 

18. On 14 July 2010, the Court of First Instance, in its Appellate capacity, 

reversed the Applicant’s conviction as it was “convinced that the Appellant had 

nothing to do with the two boxes seized” from his car.  

19. On 20 July 2010, the Applicant responded to the D/DUO/G’s 14 July 2010 

letter, denying his involvement in the sale of drugs. The Applicant also questioned 

the identities and credibility of the D/DUO/G’s alleged witnesses holding: 

You stated that there were several witnesses attesting to my 
involvement in arranging for the smuggling of Tramal tablets into 
Gaza through tunnels, but the only one called Akram Zu’rub 
[Zuruub] confessed that he is the owner of the Tramal tablets and 
brought them from Egypt through his own tunnel.   

20. By letter dated 21 July 2010 to the D/DUO/G, the Applicant provided a 

supplementary narrative to his 20 July 2010 letter. In this letter, the Applicant 

details the events leading to his arrest, the police interrogation, the court conviction 

and his acquittal. Throughout the letter, the Applicant alleges police torture and 

                                                 

1 Additionally, this court record also states that the other three accused (Zuruub, Afana and Al 
Jabali) were convicted on 15 April 2010, after each confessed to the unauthorised possession of a 
prohibited drug before the Reconciliation Court. All three were convicted and fined. The 
Applicant pled not guilty.  
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fabrication, judicial corruption and failure of the Agency to properly investigate, 

specifically in regard to Zuruub’s statements. 

21. On 28 July 2010, Zuruub was interviewed by the LAA/G. 

22. On 8 August 2010, Afana and Nabrees were interviewed by the LAA/G. 

23. On 14 December 2010, the Field Legal Officer, Gaza completed the Agency’s 

Investigation Report and presented it to the D/DUO/G. 

24. By letter dated 5 April 2011, the Acting Director of UNRWA Operations, 

Gaza (“A/DUO/G”) informed the Applicant that the Agency had conducted an 

investigation and had reviewed all the evidence provided by the police in this 

matter, as well as evidence that UNRWA had obtained from a number of witnesses 

and concluded that: 

…UNRWA is satisfied that this evidence proves that you were 
dealing in Tramal, a banned pharmaceutical substance in Gaza. 
 
Several statements were made by various witnesses attesting to 
your involvement in the trade and possession of Tramal tablets 
in your UNRWA vehicle. These statements are credible, 
contemporaneous with the alleged offences, and were given 
without any implication of duress. This evidence supports the 
Agency’s finding that you were engaged in dealing in Tramal 
and when caught on 9 April 2010 with 11,889 tablets in boxes in 
your UNRWA care [sic] you were aware that the boxes 
contained Tramal and indeed intended to sell these drugs. While 
some of these witnesses have subsequently denied your 
involvement in the Tramal trade, their more recent statements 
and denial of your involvement are not credible, given marked 
inconsistencies in their evidence. 
 
Your letters of 20 and 21 July 2010 do not provide any 
reasonable justification to discredit the allegations from the 
witnesses above. Indeed, your statement of 20 July 2010 is 
considered unreliable as it contradicts a statement previously 
made by you… Your statement, including your denial of 
involvement in the alleged offences, is not considered credible. 
 
The Agency takes behaviour of a criminal nature extremely 
seriously. Its finding that you were found in possession of, and 
were involved in the trade of, a substantial number of illegal 
drugs constitutes a failure to maintain the standards of conduct 
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befitting of an UNRWA staff member. This is considered serious 
misconduct warranting disciplinary measures. Your responses of 
20 and 21 July 2010 to the charges against you do not rebut the 
allegations made, nor provide countervailing evidence or 
demonstrate mitigating circumstances. 
 
Furthermore, as a community mental health worker with 
UNRWA, you should be well aware of the negative impact that 
the rising levels of Tramal addiction has had on the mental and 
physical health of the people of Gaza. Your actions in dealing in 
such a drug have fundamentally destroyed my confidence in you 
as an assistant mental health supervisor with UNRWA and made 
it impossible for you to continue in such a position. 
 

In accordance with Area Staff Regulation 10.2 and Area Staff Rule 110.1 the 

A/DUO/G terminated the Applicant’s appointment for misconduct, effective 11 

April 2010, the date on which the Applicant had been suspended without pay. 

25. By memorandum dated 19 April 2011 to the A/DUO/G, the Applicant 

addressed the Agency’s 5 April 2011 decision to terminate him and requested 

decision review.  

26. By letter dated 16 May 2011, the Deputy Commissioner-General responded to 

the Applicant confirming the decision to terminate the Applicant’s appointment for 

misconduct, stating, in relevant part, that: 

While I note that the local courts have acquitted you of any criminal 
charges in relation to the possession of illegal drugs, in reaching its 
decision, I note that the Gaza Field Office focused on whether your 
actions constituted misconduct for purposes of UNRWA’s Staff 
Regulations, Rules, including your responsibilities as a staff member 
of UNRWA under Area Staff Regulation 1.4, which clearly states 
that as a staff member of UNRWA you are expected to conduct 
yourself at all times in a manner befitting your status as an employee 
of the Agency.  

27. On 5 June 2011, the Applicant submitted his application to the Tribunal. 

Procedure 

28. On 9 August 2011, the Applicant requested expedited consideration of his 

application. 
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29. On 20 September 2011, the Applicant requested the disclosure and production 

of evidence. 

30. On 11 October 2011, the Tribunal granted the Applicant’s request for 

expedited consideration in Abu Ghali Order No. 003 (UNRWA DT/2011). 

31. On 4 November 2011, the Respondent filed the “Response of the Respondent 

to the Applicant’s Request for Disclosure and Production of Evidence” objecting to 

the Applicant’s request and urging the Tribunal to deny the request.  

32. On 21 November 2011, the Tribunal in Abu Ghali Order No. 008 (UNRWA 

DT/2011), found the Applicant’s request for the disclosure and production of 

documents to be overly broad, however, ordered the Respondent to produce certain 

documents to the Tribunal for its determination whether they are “relevant to the 

fair and expeditious disposal of the proceedings.” 

33. On 28 November 2011, the Respondent produced a redacted version of the 

Agency’s report of investigation, dated 14 December 2010, without first seeking the 

approval of the Tribunal to redact portions of the report. 

34. On 20 February 2012, the Registrar, on behalf of the Judge, requested in an e-

mail that the Respondent produce an unredacted copy of the report of the 

investigation conducted by the Agency into the allegations of misconduct of the 

Applicant. 

35. On 24 February 2012, the Respondent produced the report of investigation 

dated 14 December 2010. 

36. On 27 February 2012, the Tribunal denied the Applicant’s request for the 

production of documents in Abu Ghali Order No. 006 (UNRWA DT/2012) , finding 

that there was no relevant material contained in the report of the investigation that 

was not already in the possession of the Applicant. 

37. On 5 March 2012, the Agency filed the Reply of the Respondent. 
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38. On 15 March 2012, after requesting leave of the Tribunal to submit a 

rejoinder, which was granted, the Applicant submitted a rejoinder titled “The 

Observations of Applicant - Iyad Abu Ghali on the Reply of the Respondent.”  

39. On 18 March 2012, the Registrar on behalf of the Tribunal requested both the 

Applicant and the Respondent to produce documents, based on the allegations set 

forth in the Applicant’s rejoinder. 

40. On 18 March 2012, the Applicant complied and submitted the requested 

documents to the Tribunal. 

41. On 27 March 2012, the Registrar again requested the Respondent to produce 

the documents the Registry had requested on 18 and 19 March 2012 and set a 

deadline of 2 April 2012. 

42. On 2 April 2012, the Respondent produced the requested documents. 

Moreover, without requesting prior leave, the Respondent also filed a new 

document titled “Reply of the Respondent to the Observations of the Applicant”. 

43. On 8 April 2012, the Applicant filed a response to the Respondent’s 2 April 

2012 Reply titled: “The reply of the Applicant-Iyad Abu Ghali on the Reply of the 

Respondent.” 

44. On 12 April 2012, the Tribunal rejected both the Respondent’s 2 April 2012 

submission and the Applicant’s 8 April 2012 submission as the Tribunal is of the 

opinion that the new documents do not bring anything new to the case at bar as well 

as that, if the Tribunal were to accept such documents, an even greater delay would 

ensue, giving rise to an unending tit for tat among the parties.  

45. On 8 May 2012, the Linguist of the Tribunal contacted the Applicant to seek 

clarification regarding the Applicant’s allegations of mistranslation and forgery by 

the Agency of several documents, as set forth in his rejoinder.  

46. On 9 May 2012, the Applicant produced Annex 11 and Annex 22 (documents 

already contained in the file) specifically circling what he believed was 

mistranslated, hidden and forged. 
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47. On 9 May 2012, the Registrar of the Tribunal communicated to the Applicant 

that he had until the close of business of 13 May 2012, to submit certified copies of 

the original documents of the alleged forgeries. 

48. On 13 May 2012, the Applicant requested a one day extension. 

49. On 14 May 2012, the Tribunal granted the Applicant’s request, giving him 

until 5:00 p.m. on 14 May 2012 to submit the documents referenced above in 

paragraph 47.  

Applicant’s rejoinder 

 
50. On 15 March 2012, after requesting leave of the Tribunal to file a rejoinder, 

the Applicant submitted an eight page document titled “The Observations of 

Applicant - Iyad Abu Ghali on the Reply of the Respondent.” In the absence of any 

provision in the Tribunal’s Statute regarding rejoinders, the Tribunal accepted the 

submission. The Tribunal notes, however, that while the rejoinder reiterates many 

allegations set forth in the original application, there are indeed several new 

contentions presented by the Applicant found below in paragraph 52 which are 

italicised at numbers (xi), (xiii), (xiv) and (xv). As a general rule, the Tribunal will 

not address any new arguments or documents not previously alleged or referred to 

in the Applicant’s 5 June 2011 application. However, an exception to this rule has 

been made in regard to contention number (xii) as this contention relates to 

documents submitted by the Respondent in his 5 March 2012 Reply, and therefore 

were unavailable for comment at the time of the Applicant’s original 5 June 2011 

application.   

 

51. The Tribunal notes that the Applicant’s attempt to introduce new allegations 

in his rejoinder has negatively impacted the Tribunal’s ability to expeditiously 

dispose of the Applicant’s case as well as consumed significant time and resources 

of the Tribunal. 

Applicant’s contentions 

52. The Applicant contends the following: 
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(i) the evidence used to terminate the Applicant’s employment for 
misconduct was weak and based on false and inaccurate facts and documents 
and untrustworthy witnesses- more specifically, when the Agency refers to 
evidence from several witnesses confirming the Applicant’s involvement, it is 
only referring to Zuruub; 
(ii) the Agency acted in bad faith to prove such misconduct, only choosing 
what evidence is convenient for conviction, while ignoring exculpatory 
evidence and he has a right to see any evidence, i.e. witness statements used 
against him in order to defend himself and he will not accept any  
allegation that was not discussed with him;  
(iii) in the police investigation, Afana and Nabrees both testified that the 
Applicant had nothing to do with Tramal and that he did not know that the 
boxes contained Tramal; 
(iv) the Agency’s allegation that the Applicant knew the contents of the 
boxes is also untrue and the Agency invented the charge of trafficking while 
there was no mention of this in the actual court proceedings; 
(v) the Applicant is not a Tramal dealer as evidenced by the Anti Drug 
Police not forcing him to sign a confession admitting such; 
(vi) the Applicant was tortured by the Anti Drug Police; 
(vii) the Applicant made no contradictory statements; 
(viii) the Applicant did not make a statement to the LAA/G on 10 April 2010 
as he was still in police custody at the time and the LAA/G who conducted the 
Agency investigation was never impartial; 
(ix) since the Agency follows the laws of the host countries in cases of 
conviction, the Agency should follow the laws of the host countries in cases 
of acquittal; 
(x) misuse of power and discrimination against the Applicant when the 
Agency dismissed him yet reinstated a colleague who had been found guilty 
by the Palestinian courts for possession of Tramal; 
(xi) the relationship between UNRWA and its employees is governed by the 

Headquarters agreements and in accordance with the provisions of the 

international law and the Charter of the United Nations; 

(xii) there are inaccuracies and mistakes in the translation of many documents 
provided by the Respondent as well as incomplete or forged documents 
presented by the Respondent in an attempt to mislead the Tribunal;  
(xiii)  the Agency did not act in accordance with Personnel Directive No. 

A/10; 

(xiv) failure of the Agency to adhere to the procedures of the Detention Policy 

of 2 February 1984; 

(xv) the Respondent’s Reply was submitted after the 30 day requirement and 

should be rejected. 

 
The Applicant requests the Tribunal to order the Respondent to: 
 

(a)  “acquit [him] of this charge and stop this destruction that has been     
going  on for more than one year”; 

(b)   rescind  the wrongful decision to terminate him; 
(c)   reinstate him to his former post; 
(d)   pay him moral compensation for the harm suffered by the 
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        Agency’s decision to terminate him; and 
(e)   pay his salary for the period during which he was suspended without 

pay and to compensate him in the amount of USD $ 50,000. 

Respondent’s contentions 

53. The Respondent contends that: 

(i) the termination of the Applicant’s appointment was properly effected; and 

(ii) the remedies sought by the Applicant have no legal basis.  

The Respondent requests the Tribunal reject each and all of the Applicant’s pleas 

and dismiss the application in its entirety. 

Considerations 

 

Main Issues 

Was the Respondent’s decision to terminate the Applicant’s employment for 

misconduct properly made? 

54. It is important to look at the legal and administrative framework applicable in 

the case at bar and at the existing jurisprudence. 

55. Area Staff Regulation 1.4 in relevant part provides that: 

Staff members shall conduct themselves at all times in a manner 
befitting their status as employees of the Agency. They shall not 
engage in any activity that is incompatible with the proper discharge 
of their duties with the Agency.2 

56. Area Staff Regulation 10.2 provides that: 

The Commissioner-General may impose disciplinary measures on 
staff members who engage in misconduct. 

                                                 

2 It is also important to note that on 10 April 2005, the Applicant had acknowledged receipt of the 

Standards of Conduct for International Civil Servants, addressed to all Area and International 
Staff. 
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57. With regards to the disciplinary measures which may be taken against staff 

members who engage in misconduct, Area Staff Rule 110.1, paragraph 1, provides 

that: 

Disciplinary measures under staff regulation 10.2 shall consist of 
written censure, suspension without pay, demotion, or termination 
for misconduct… 

58. Personnel Directive No. A/10 (“PD A/10”) defines the various disciplinary 

measures described in Chapter X of the Area Staff Regulations and in Area Staff 

Rules 110.1 and 110.2, and identifies the guidelines and policies to be followed in 

applying these Regulations and Rules. In relevant part it states: 

4. Policy 

 

 4.1 Disciplinary measures will normally be imposed for wilful  
  misconduct, irresponsible conduct, or wilful failure to  
  perform assigned duties or to carry out specific   
  instructions.  

  
 

* * * 

 
4.3  … the following are examples of instances where 

 disciplinary measures would normally be imposed: 
 

 
A. Refusal to carry out and discharge the basic duties and 

obligations specified in the Staff Regulations, Rules, and 
Directives of the Agency, and in particular, departures 
from  the standards of conduct specified in Chapter I of 
the Staff Regulations; 

 
B. wilful or irresponsible failure to comply with 

 contractual obligations; 
 

C. wilful or irresponsible failure to comply with written or 
 oral instructions of supervisors; 

 
D. repeated minor infractions. 
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59. The Tribunal would like to recall that the Commissioner-General is accorded 

broad discretionary authority with regard to disciplinary matters, including the 

determination of what constitutes “misconduct”. As noted by the former United 

Nations Administrative Tribunal in Judgment No. 1321 (2007), paragraph IX: 

The Tribunal wishes to affirm, once again, that it is within the 
discretionary authority of the Secretary-General to decide whether a 
staff member has met the standards of conduct laid down in the 
Charter and the Staff Regulations & Rules. 

60. Accordingly, while recognizing that disciplinary matters are within the broad 

discretionary authority of the Commissioner-General, when reviewing a decision to 

terminate a staff member’s employment for misconduct, the United Nations 

Appeals Tribunal will consider: (i) whether the facts on which the sanction is based 

have been established; (ii) whether the established facts qualify as misconduct; and 

(iii) whether the sanction imposed is proportionate to the offence, Haniya 2010-

UNAT-024 and Maslamani 2010-UNAT-028.  

Have the facts on which the sanction was based been reasonably established? 

61. The jurisprudence of the former United Nations Administrative Tribunal 

Judgment No. 1022, Araim (2001) paragraph V, provides that: 

…The Administration is not required to prove its case beyond 
reasonable doubt. It has only to present adequate evidence in support 
of its conclusions and recommendations. Adequate means 
“reasonably sufficient for legal action” (The Random House College 
Dictionary Revised edition 1982), in other words sufficient facts to 
permit a reasonable inference that a violation of law had occurred,… 

62. The Tribunal notes that in addition to the police investigation, an Agency 

investigation was conducted by the LAA/G. The Applicant and four witnesses were 

interviewed and statements were taken, culminating in a report written by the Field 

Legal Officer/Gaza, dated 14 December 2010.   

63. In reviewing all the witness statements in the file, it is clear that there are 

many inconsistencies and contradictions in the individual statements, particularly in 

regard to the relationships of the accused, the locations of events and the 

involvement of the Applicant in the Tramal trade. 



  Case No.: UNRWA/DT/GFO/2011/45 

  Judgment No.: UNRWA/DT/2012/024 

 

Page 14 of 25 

Relationships of the Accused 

64. The Applicant stated to the police on 10 April 2010 that Zuruub was his friend 

and that they do not do business together. But on 20 July 2010 in his letter to the 

Agency, he wrote that he did not know Zuruub at all and that the first time he saw 

him was in prison when Zuruub was talking to Afana. Zuruub on the other hand, 

first stated on 10 April 2010 that he sold Tramal to the Applicant, then  stated on 28 

July 2010 that the Applicant came to his shop in Rafah to buy a washing machine 

and came a second time to transfer the Tramal tablets which were stored in the 

boxes for Afana. Later in the same statement, Zuruub said that the Applicant never 

came to his shop at all. 

Locations of Events  

65. The Applicant also stated on 10 April 2010 that he had gone to the home of 

Afana and collected Afana and Nabrees and that is when they were in possession of 

the two boxes of potato chips. This statement is contradicted by those of Nabrees (8 

August 2010), Afana (8 August 2010) and Zuruub (28 July 2010) who all said that 

the Applicant waited outside the shop. Moreover, in the Applicant’s statement to 

the LAA/G dated 19 April 2010, the Applicant said that he picked up Afana in 

Rafah, but never mentions the shop of Zuruub. 

Involvement of the Applicant in Tramal 

66. The Applicant contends that in the police investigation, Afana and Nabrees 

both testified that the Applicant had nothing to do with the Tramal and did not 

know what the boxes contained. Afana indeed stated to the police on 11 April 2010 

that the Applicant did not know that the potato chip boxes were loaded with 

Tramal. However, Nabrees, in his 9 April 2010 police interview implicated the 

Applicant in the Trade of Tramal stating, “After I phoned Imad [Afana] … we went 

to Iyad Abu Ghali in Rafah and took 50 boxes . . . today we picked up 120 boxes, 
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they were caught with Iyad Abu Ghali”. Moreover, there is no record in the police 

investigation of Nabrees refuting the Applicant’s involvement.3  

67. Despite the web of contradictions and inconsistencies in the witness 

statements in the events leading up to the arrest, the Applicant does not contest nor 

does any other witness, that on 9 April 2010, the Anti Drug Police found 120 boxes 

of a prohibited drug in the UNRWA vehicle the Applicant was driving, totalling 

11,889 tablets of Tramal, and that he was alone at the time. The former United 

Nations Administrative Tribunal in Jhuthi, Judgment No. 897 held: 

 In disciplinary cases, when the Administration produces evidence 
that raises a reasonable inference that the Applicant is guilty of the 
alleged misconduct, generally termed prima facie case of 
misconduct, that conclusion will stand. The exception is if the 
Tribunal chooses not to accept the evidence, or the Applicant 
provides a credible explanation or other evidence, that makes such a 
conclusion improbable. 

68. The Tribunal notes that the statements were given to the Anti Drug police by 

the Applicant and the witnesses shortly after they were arrested, and before they 

could discuss their statements together and recant them. In regard to the Agency 

investigation, it is reasonable to presume that the witnesses, upon release from 

detention, had ample time to talk to each other and deliver a standardised version of 

the events prior to being interviewed by the LAA/G. Nevertheless, since the 

investigation of the Agency was conducted within a reasonable time and without 

prejudice, the Tribunal has admitted all of the witness statements into evidence.  

69. Indeed, implausibilities, contradictions and inconsistencies between the 

Applicant’s statements to the police and to the LAA/G,  left unexplained, as well as 

contradictions between the statements given by the four witnesses to the police and 

to the LAA/G, impact negatively on the credibility of the Applicant.  

70. Despite the Applicant’s repeated defence that he was unaware of the contents 

of the boxes, the Tribunal finds this explanation unconvincing. The Tribunal is of 

the opinion that the Applicant knew or at the very least should have reasonably 

                                                 
3  Nabrees however, later refuted ever saying this on 8 August 2010 to the LAA/G as well as stating 

“we didn’t tell him what the boxes contained”  in regards to the potato chip boxes he and Afana 
loaded in the Applicant’s UNRWA car on 9 April 2010. 
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known that there were drugs in the boxes or that something illegal was going on, 

yet he chose to ignore it. Afana is his cousin and friend and it is difficult to believe 

that he was unaware of Afana’s side business with Tramal; Afana and Nabrees 

asking the Applicant to stop 200-300 metres away from their destination without 

the Applicant ever wondering why. It is the Tribunal’s belief that any reasonable 

person would have at this point in time, at least begun to question the legitimacy of 

the events. Furthermore, when the Applicant allowed in the UNRWA vehicle two 

men whom he picked up with boxes from a known smuggler’s shop, he had a duty 

of care since he was driving an UNRWA vehicle to investigate what was in the 

boxes he was carrying, presuming of course he did not know about their contents.4  

Accordingly, the Tribunal does not give credence to the Applicant’s allegation that 

he thought the boxes only contained potato chips.  

71. As stated in Molari 2011-UNAT-164:  

Disciplinary cases are not criminal. Liberty is not at stake. But when 
termination might be the result, we should require sufficient proof. 
We hold that, when termination is a possible outcome, misconduct 
must be established by clear and convincing evidence. Clear and 
convincing proof requires more than a preponderance of the 
evidence but less than proof beyond a reasonable doubt–it means 
that the truth of the facts asserted is highly probable. 

72. Given the above, the Tribunal finds that the independent investigation of the 

Agency reasonably found that large quantities of a prohibited drug carried in the 

UNRWA vehicle, driven by the Applicant and entrusted to the him by the Agency, 

as well as the same drug found on his person, and that the Applicant was aware of 

or should have been reasonably aware of the presence of the drug in his UNRWA 

vehicle, were legally and properly established. 

Do the facts qualify as misconduct? 

73. The Applicant’s expected standard of behaviour as an employee of UNRWA 

is clearly set out in Area Staff Regulation 1.4, stating that: “[s]taff members shall 

                                                 
4  While the Applicant stated in his Application, “On the way to our destination, I asked Imad 

[Afana] to give me a bag of chips. He [Afana] asked Ismael [Nabrees] to give a bag of chips to 
each one of us. I ate mine…” the Tribunal does not consider such evidence to qualify as a 
reasonable effort to investigate.  
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conduct themselves at all times in a manner befitting their status as employees of 

the Agency”, which he clearly violated when he was arrested with a large quantity 

of Tramal, a prohibited drug. In accordance with the Commissioner-General’s 

broad discretionary authority with regard to disciplinary matters, including the 

determination of what constitutes “misconduct”, the Tribunal affirms the Agency’s 

finding that the Applicant’s actions, as set out above, constitute misconduct. 

74. Moreover, the Tribunal also finds that the Applicant has not provided 

satisfactory proof justifying the conduct in question, rather his contradictory 

statements impact negatively on his credibility. The facts - reasonably established 

by the Agency investigation - on which the disciplinary measure was based legally 

support the characterization of misconduct, and the Tribunal sees no reason to 

interfere with the Commissioner-General’s decision. In a few words, the Applicant 

was found alone in possession of a large quantity of a prohibited drug in the 

UNRWA vehicle he was driving. Such quantities are obviously not for his personal 

use alone. Even assuming such a large quantity of a prohibited drug was not for the 

purpose of trafficking, its mere possession by the Applicant would constitute 

misconduct as per the Agency’s Staff Regulations and Rules. The Tribunal finds 

that the Applicant’s actions, as set out above, qualify as misconduct. 

Was the Respondent’s discretionary authority tainted by procedural irregularity, 

prejudice or other extraneous factors, or error of law? 

75. The Tribunal takes note of the former United Nations Administrative Tribunal 

Judgment No. 960, Qasem (2000), at paragraph V: 

When the Administration wishes to have such matters investigated, 
the Tribunal is satisfied that there are no mandatory procedures or 
requirements as to how this should be done and that there is no legal 
obligation as to the number of persons appointed to carry out such 
investigations. What is paramount is that such investigations should 
be carried out fairly and that no actual or perceived injustice or 
denial of fair procedures should be apparent. 

76. Looking at the record and reading carefully the report of investigation, the 

Tribunal notes that the Agency conducted an investigation, assessed the charges, 

interviewed the Applicant and several witnesses, considered all of the evidence 

from the police as well as statements independently obtained by the Agency, and 
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gave opportunity to the Applicant to rebut the findings of the report of 

investigation, as outlined in the A/DUO/G letter dated 5 April 2011.    

77. The Tribunal finds that the Agency’s investigation was conducted in an 

objective manner, affording due process to the Applicant and the other persons 

interviewed, and that the Applicant was advised of the nature of the inquiry, and 

was accorded full opportunity to rebut the conclusions of the report of 

investigation.5 The Tribunal finds that the Applicant has failed to discharge his onus 

of proof, i.e. to provide clear and convincing evidence that the procedures were 

tainted by bias, were arbitrary, motivated by prejudice or extraneous factors, or 

flawed by procedural irregularity or error of law.  

Was the Respondent’s decision to terminate the Applicant’s employment for 

misconduct so disproportionate or unwarranted as to amount to an injustice? 

78. As cited above in paragraph 58, Area Staff PD A/10 states: 

4. Policy 

 

 4.1 Disciplinary measures will normally be imposed for wilful  
  misconduct, irresponsible conduct, or wilful failure to  
  perform assigned duties or to carry out specific   
  instructions.  
 

* * * 

4.3  … the following are examples of instances where 
 disciplinary measures would normally be imposed: 

 
 

A. Refusal to carry out and discharge the basic duties and 
obligations specified in the Staff Regulations, Rules, 
and Directives of the Agency, and in particular, 
departures from the standards of conduct specified in 
Chapter I of the Staff Regulations; 

  

In the case at bar, the Tribunal finds the Applicant’s arrest for the possession of a 

prohibited substance in his UNRWA vehicle, to be the very definition of 

                                                 
5  In Abu Ghali Order No. 006 (UNRWA DT/2012), the Tribunal denied the Applicant’s request for 

production of the investigation report as it believed the Applicant was already aware of or in 
possession of the relevant material contained in the document.  
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irresponsible conduct, that is of course if the Applicant lacked prior knowledge. 

While the Tribunal rejects the Applicant’s allegation that he was unaware of the 

contents of the boxes, the Tribunal will nevertheless examine the proportionality of 

the Applicant’s sanction in relation to the misconduct of simple possession of 

11,899 tablets of a prohibited drug and nine tablets of the same drug on his person. 

79. When considering proportionality, and while recognizing the Commissioner-

General’s broad discretionary power in relation to disciplinary matters including the 

proper sanction for misconduct, the Tribunal takes special note of the nature of an 

applicant’s post. Referring to the United Nations Appeals Tribunal in Haniya 2010-

UNAT-024, paragraph 34: 

His misconduct is particularly grave in light of the position he held 
[i.e., a position of trust that he failed to respect], and the 
responsibilities he was entrusted with…  

80. The Tribunal notes that the Applicant was, at the time of the material facts, 

employed by the Agency as an Assistant Mental Health Supervisor. In other words, 

he was in a position of responsibility. He was expected, as such, to be a role model 

for his employees. In the exercise of his duties as Assistant Mental Health 

Supervisor, the Applicant was well aware that in recent years problems had arisen 

from misuse of Tramal throughout Gaza, and efforts were being made to combat the 

effects of this drug abuse. Actually, the Applicant’s own job, as he worded it, was 

“to fight drug usage and trading…” His position of responsibility can only 

aggravate his misconduct. Consequently, the Tribunal finds that the disciplinary 

measure to terminate the Applicant’s employment was proportionate to the 

misconduct. 

Other Issues 

Unfair treatment 

81. The Applicant alleges that the Agency did not apply to him the same sanction 

as it applied to another staff member, i.e. Al Jabali, who was reinstated by the 

Agency. The Tribunal would like to remind the Applicant that the case at bar is his, 

not another staff member’s. Accordingly, it is not for the Tribunal to determine 
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whether the Agency was wrong in reinstating a staff member found guilty of 

possession of 68.5 tablets of Tramal.6 Instead, the Tribunal must determine whether 

the Agency was incorrect in terminating the Applicant’s employment for possession 

and trade of a prohibited drug.   

Request for investigation 

82. The Applicant requests that the Agency conduct an investigation. The 

Applicant is reminded that staff members have no right to compel the Agency to 

conduct an investigation because no such right is granted in the Staff Regulations 

and Rules. Furthermore, the Tribunal is not the proper forum to enact new 

regulations and rules. 

Judgments of National Courts 

83. The Applicant also contends that the Respondent should be bound by the 

decisions of the Gaza courts, not just when he is found him guilty but when he is 

acquitted as well. The Applicant is reminded of the former United Nations 

Administrative Tribunal Judgment No. 1451 (2009), paragraph VII: 

In Judgement No. 436, Wiedl (1988) the Tribunal held that 
judgements of national courts are not binding on the Secretary-
General in the exercise of his discretionary power, and that 
“irrespective of the [national court’s] judgment, it would not have 
prevented the Respondent from taking action under staff regulation 
10.2 if he considered such action justified in the light of all the 
facts available to him”. 

84.  Indeed, the judgment of a national court is neither binding on the Agency nor 

determinative of whether a staff member’s conduct amounted to “misconduct” 

under the applicable Staff Regulations and Rules. In this case, sufficient evidence 

implicated the Applicant in the possession and trade of Tramal and the Agency had 

the responsibility to enforce the highest standards of conduct irrespective of 

whether the matter had been taken up by local prosecuting authorities or whether 

there had been an acquittal. At this point, the Tribunal would like to recall the 

                                                 
6 The Tribunal notes that it requested a copy of Al Jabali’s decision review, in which Deputy 
Commissioner-General reversed the decision to terminate his appointment, however, in the end did 
not admit it into evidence as it found it irrelevant to the case at bar.  
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unprecedented short period of time it took for the Applicant’s appeal to be heard by 

the Appeals Court in Gaza which acquitted him for lack of evidence within one 

week of the judgment of the Lower Court which had found him guilty of possession 

of a prohibited drug. This having been said, the Tribunal is of the belief that the 

Applicant’s conviction of or acquittal from criminal liability in the Gaza Courts is 

irrelevant to the determination of misconduct. 

85. Moreover, the standards of conduct, the burden of proof, the rules of 

evidence, to name but these, are different when it comes to criminal proceedings 

and disciplinary matters. Proceedings before the Gaza Courts have little relevance 

to the application of the Agency’s Staff Regulations and Rules relating to conduct 

and discipline. Even if the authorities in Gaza were not to consider the possession 

of Tramal as misconduct, as contended by the Applicant, the Tribunal finds that the 

Agency correctly characterised the possession - not to mention the trade of - by the 

Applicant of a controlled substance to constitute misconduct.  

86. The Tribunal would like to take a moment to clarify to the Applicant and all 

future applicants that, vague international law as made reference by the Applicant 

has no application and is not relevant to his case because his conditions of 

employment are governed solely and exclusively by the Agency’s Area Staff 

Regulations and Rules and other relevant issuances, as amended by the Agency 

(emphasis added). 

Lack of partiality of the Agency investigator 

87. The Applicant contends that the internal investigator was not impartial and 

that the investigation was flawed because witnesses were summoned after his 

acquittal. Unsubstantiated allegations are easily made but difficult to defend and the 

Applicant has not provided any evidence - convincing or otherwise -  to support the 

lack of impartiality of the Agency’s investigator or evidence of the LAA/G’s 

alleged “plot to terminate” the Applicant. Furthermore, whether the Agency 

summons witnesses before or after the acquittal of the Applicant by the Gaza 

Appeals Court is really an issue of reasonableness as to the Agency conducting its 

inquiry within a reasonable time frame of the events in question, since there is no 
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procedure set forth in the Agency’s regulatory framework in regard to the timing of 

investigations.   

The Applicant’s Statement to the Anti Drug Police was taken under duress 

88. Although the Applicant later alleged duress during his detention by the Anti 

Drug Police, he failed to provide evidence - such as a Red Cross attestation - in 

support of his allegation. In fact, his allegation of torture contradicts his application 

in which he wrote that the police did not force him to sign a confession. 

Accordingly, the Tribunal dismisses this contention as being unsubstantiated.  

Mistranslation, Forgery and Attempt to Mislead by the Respondent 

89. The Applicant contends that there were mistranslations and forged documents 

presented to the Tribunal by the Respondent. On 8 May 2012, the Tribunal’s 

Linguist was requested to contact the Applicant, through his attorney of record at 

the time, in an attempt to clarify his allegations that the Agency had mistranslated, 

and or forged documents. In relevant part, the Linguist stated:  

In order for me to judge the quality of the translation (which was not 
provided by the Tribunal), I need details of the passages that your 
client says “were forged” by the Agency. In particular, I shall 
appreciate it if you: Specify the documents in question, [h]ighlight 
the passages that your client described as “forged”, and [t]ell me 
why he thinks that they were mistranslated. 

90. On 9 May 2012, the Applicant produced several documents including Annex 

11 and Annex 22 (of the Respondent’s Reply), highlighting the parts he believed to 

have been mistranslated or forged. The Applicant also alleged fabrication with 

regard to his police statement (Annex 26) as submitted by the Respondent dated 10 

April 2010. The Applicant stated in relevant part in his 9 May 2012 response: “I 

didn’t give such a statement … I gave a statement at Deir El Balah police on 11 

April 2010 evening” and produced a new document to the Tribunal. On 9 May 

2012, the Registrar of the Tribunal notified the Applicant that he had until the close 

of business of 13 May 2012 to submit certified copies of the original documents of 

the alleged forgeries. 
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91. On 14 May 2012, the Applicant produced a new document from the 

Palestinian National Authority, High Justice Council dated 14 May 2012, Deir Al 

Balah Court of Reconciliation - Penal Department which stated: “Having checked 

the statements the accused gave to the police, it transpired that the only statement 

he gave is the one dated 11/4/2010. There are no other statements. He was given a 

true copy thereof.”  

92. The Tribunal fails to understand why the Applicant did not produce such 

evidence at the time of making his allegations (in his rejoinder) of forgery and 

mistranslations. Conversely, in March 2012 when the Applicant made such 

allegations, the Tribunal requested the Respondent to produce the original Arabic 

document so that the Tribunal’s Linguist could make a comparison. It must be 

mentioned that not once during this time, did the Applicant ever mention the 

existence of this document - the Applicant’s testimony to the police dated 11 April 

2012 - nor did he offer to produce it until 9 May 2012. Instead, the Tribunal had to 

wait until it received the Respondent’s “Certified True Copy of the Original” of the 

Applicant’s statement to the police dated 10 April 2012. While the Tribunal 

acknowledges that its request to the Applicant for further clarification into the 

allegations may have confused the issue, nevertheless, in the interest of fairness and 

comprehensibility the Tribunal wanted to afford the Applicant with the final word.  

93. However, the Tribunal notes with dismay yet another extraordinary incident 

surrounding this case. The Tribunal is at a loss to understand how, after nearly two 

months from making the original allegation, a certified court document dated a day 

later than the one previously found in the file, suddenly appears on 13 May 2012? 

And yet again on 14 May 2012, an additional court document is produced all of a 

sudden, certifying the validity of the former. While a certified copy from an official 

court should indeed stand as a sign of credibility, the Tribunal is not particularly 

convinced that such document is indeed a legitimate court record, as surely if this 

document was in existence at the time of the allegations, why did the Applicant fail 

to produce it in a timely manner? Accordingly, the Tribunal rejects all of the 

Applicant’s additional submissions which were not already included as part of the 

record. 
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94. On 15 May 2012, the Tribunal’s Linguist produced a report titled “Annex 11 

and Annex 22 - Mistranslations and Omission” in response to the Applicant’s 

allegations. With regard to Annex 11, a letter sent to the Applicant by the 

D/DUO/G, the Linguist found several lexical omissions and two mistranslations, 

concluding however that: 

While the translation kept the spirit of the message in part, it led to a 
misunderstanding: the Applicant underlines the passage – back 
translated as – “Pending the outcome of the judicial discussions, the 
presumption of innocence lies with you until you are convicted” in 
the TARGET text. This led the Applicant to believe that he was not 
“convicted” because he was eventually acquitted by the Appeals 
Court, hence, his claim that the Agency reneged on its commitment 
to reinstate him if not “convicted” by “judicial discussions. 

In regard to Annex 22, a Request for Detention by the General Prosecution to the 

Deir Al Balah Court, the Linguist concluded that there was in fact handwriting that 

was omitted in the Agency’s translation.  

95. After taking the report of the Linguist into consideration and comparing the 

two documents, the Tribunal is apt to agree that while the translation provided by 

the Agency is not perfect, it indeed conveyed the spirit of the message to the 

Applicant and therefore afforded him due process. Accordingly, while the 

translation may have been sloppy, omitting sentences, nevertheless, all of what was 

omitted has been set forth in other documents already contained in the record. 

Therefore, the Tribunal does not find any prejudice to have been suffered by the 

Applicant because of the poor quality of the Agency translations. 

96. The Applicant has not substantiated his allegations that the Respondent 

attempted to mislead the Tribunal through mistranslations, forgery or deliberate 

omissions. The Tribunal fails to see in the documents submitted by the Applicant in 

support of his allegations any inaccurate, forged or concealed information by the 

Respondent. In fact, none of the Applicant’s cited instances of attempts by the 

Respondent to mislead the Tribunal has any merit.  

97. The Tribunal finds that the Applicant has not successfully rebutted the 

findings of misconduct and failed to substantiate his contentions. The Tribunal also 

finds that the facts on which the decision was made have been reasonably 
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established, that the disciplinary measure was adopted following due process, was 

consistent with the evidence of misconduct and was proportionate to the 

misconduct. 

Is there any legal basis to the remedies sought by the Applicant? 

98. Having determined that: 

(i) the facts on which the disciplinary measure was based have been 
 reasonably established; 

 
(ii) the facts legally supported the characterisation of misconduct; 

 
(iii) the disciplinary measure was proportionate to the offence; 

 
(iv) the Respondent’s discretionary authority was not tainted by evidence of 

 procedural irregularity, prejudice or other extraneous factors, or error of 
 law; 

 
the Tribunal finds that the Applicant’s requests for relief have no basis in fact or in 

law.  

Conclusion 

99. For the reasons provided above, the application is dismissed. 

 

 

  (Signed)  

Judge Bana Barazi 

Dated this 12th day of June  2012 

 

Entered in the Register on this 12th day of June 2012 

 

  (Signed)   

Laurie McNabb, Registrar, UNRWA DT, Amman 


