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Introduction 

1. By an application dated 10 May 2011, Awad Farhan Darwish (the “Applicant”) 

claimed that the United Nations Relief and Works Agency for Palestine Refugees in the 

Near East (the “Respondent”), unlawfully suspended him pending an investigation into 

allegations that he was involved in acts of corruption and abuse of authority in that he 

invited and accepted bribes from beneficiaries.   

 

Facts 

 

2. The Applicant had been employed by the Respondent since 6 December 1986. On 

29 September 2005, he was promoted to the post of “Social Workers & Social Workers 

CD”, grade 9. This was the post he held at the time that he applied for, and was granted, 

early voluntary retirement (“EVR”).  

  

3. On 6 September 2010, the Applicant was informed of the decision to suspend him 

on full pay pending an investigation into allegations of misconduct.  

4. By letter dated 25 October 2010 from Maria Traficanti, Field Human Resources 

Officer, JFO, the Applicant was informed of the conclusions of the Investigation Board 

and invited to respond within one week of receipt of the letter. The letter refers, in part, 

to the conclusion of the Investigation Board in the following terms, “[t]he Investigation 

Board is convinced that you are guilty of involving in acts of corruption and abuse of 

authority.” Three examples of misconduct were identified. The Applicant was informed 

that his response would be given careful consideration and he was reminded of the 

Agency’s responsibility to reach a fully informed and fair decision respecting his rights 

to due process, the principles of administrative fairness and the rules of natural justice.
1
  

                                                

1
 Whether or not this letter is based on a standard template, the Respondent would be well advised to avoid the 

use of language which could be interpreted by the staff member as amounting to a prejudgment of the outcome of 

a disciplinary process, notwithstanding assurances to the contrary.  
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5. By letter dated 7 November 2010, the Applicant responded in detail to the 

conclusions of the Investigation Board. He also raised several arguments and 

challenges in relation not only to some of the allegations made against him, but also 

to what he considered as substantive breaches of his rights to due process. These 

arguments were never tested because the Applicant applied for EVR two days later.  

6. On 9 November 2010, the Applicant requested EVR. He did not state that the 

reason for such a request was that he was being subjected to threats, intimidation and 

what he referred to later as  “psychological war”. Such allegations were made, four 

and a half months later, in a letter dated 30 March 2011 when he sought a decision 

review of the investigation. 

7. By letter dated 10 November 2010 his request for EVR was approved and 

took effect at close of business on 8 November 2010. In the circumstances, the 

Respondent was not required to make a decision on the disciplinary charges.  

8. The Applicant has received all his retirement benefits. 

9. The request for decision review was unsuccessful. It was said that the 

Applicant made a unilateral and voluntary decision to opt for EVR to avoid the risk of 

an adverse decision on the disciplinary charges.  

Applicant’s contentions  

10. The Applicant contends that:  

(i) the decision to suspend him was unlawful in that it was based on 

allegations and evidence that was tainted. In essence, it is his claim that 

no reasonable decision maker would have taken the decision to suspend 

him, pending a full investigation, on the basis of such information as 

was available at the time; and 

 

(ii) that he was coerced into opting for EVR.  

 

 

11. The Applicant requests the Tribunal to order, the following: 
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(i) compensation for all his financial losses from 9 November 2010 when 

his resignation took effect to 1 February 2019, when he will have 

attained the age of 60;   

  

(ii) compensation for loss of reputation psychological harm and physical 

damage; and 

 

(iii) an apology from the Respondent as well as an investigation by a neutral 

body and for appropriate sanctions against those whom he considered 

were responsible for damage to his reputation.  

 

Respondent’s contentions 

12. The Respondent denies the allegations on the grounds that: 

(i) insofar as the Applicant is complaining about the decision to place him 

on suspension with full pay, the Respondent relies on the fact that the 

Applicant did not request a decision review as required under Area Staff 

Rule 111.2. The claim in this respect is not receivable and in any event, 

if it was, the Respondent had reasonable grounds to suspend the 

Applicant pending an investigation into allegations of misconduct and; 

  

(ii) the decision to take EVR was wholly that of the Applicant. He was not 

subjected to any pressure by the Agency to do so. Furthermore they rely 

on Area Staff Regulation 11.1, paragraph (A), stating that there was no 

appealable administrative decision. They did not in fact make any 

decision following the report and conclusion of the Investigation Board 

apart from informing the Applicant, by letter dated 25 October 2010, 

that the investigation found against him. He was given the opportunity to 

respond within one week.
2
 Although he did submit a response, he 

immediately followed up this response with an application for EVR to 

take effect immediately. This was granted. The Respondent relies on 

case law from the former UN Administrative Tribunal and the United 

Nations Appeals Tribunal regarding the definition of what constitutes an 

appealable administrative decision. 

 

Considerations  

Is there an appealable administrative decision?  

13. The Tribunal, as a creature of Statute, cannot confer upon itself power or 

jurisdiction that it does not have. In his complaint the Applicant makes a number of 

                                                
2
 To expect a staff member to respond, within such a short time frame, to a report on a disciplinary 

investigation which puts at risk his future employment, is unacceptable.  
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serious allegations and criticisms about the manner in which the Investigation Board 

carried out their task of enquiring into the allegations made against him. If true, these 

criticisms, which impact directly on the requirements of natural justice and due 

process, would call seriously into question the integrity of the entire disciplinary 

process casting doubt on the findings and conclusion of the board of inquiry. 

However, such an enquiry cannot be embarked upon in this case because the Tribunal 

has no jurisdiction to consider the complaint.  

14. Area Staff Rule 111.2 provides that: 

1. A staff member wishing to formally contest an administrative decision 

alleging non-compliance with his or her terms of appointment or the contract 

of employment, including all pertinent regulations and rules and all relevant 

administrative issuances pursuant to Staff Regulation 11.1 (A), shall, as a first  

step, submit a written request for a decision review. 

15. Article 8 of the Statute of the Tribunal provides that 

1.   An application shall be receivable if: 

(c) An applicant has previously submitted the contested administrative 

decision for decision review [.] 

16. Area Staff Regulation 10.4 provides that:  

If a charge of serious misconduct is made against a staff member and the 

Commissioner-General considers that the charge is ‘prima facie’ well founded 

or that the staff member’s continuance in office pending an investigation of 

the charge would prejudice the interests of the Agency, the staff member may 

be suspended, with or without pay, from his/her functions pending 

investigation, such suspension being without prejudice to the rights of the 

staff member.   

17. The consistent jurisprudence of the former United Nations Administrative 

Tribunal and affirmed by the United Nations Appeals Tribunal, insofar it is material 

to this case is that, “[a]dministrative decisions are … characterized by the fact that 

they are taken by the Administration, they are unilateral and of individual application, 

and they carry direct legal consequences.” (see former UN Administrative Tribunal 

Judgment No. 1157, Andranov (2010) and Tabari 2010-UNAT-030). 
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The decision to suspend the Applicant 

 

18. The requirement under Article 8 of the Statute has to be strictly construed. In 

Critchlow 2010-UNAT-035, the United Nations Appeal Tribunal held that the 

Tribunal does not have jurisdiction to consider complaints that were not subject to 

administrative (decision) review where such review was a mandatory requirement 

under the Staff Rules.  

19. It should be noted that whilst the Applicant asked for a decision review of the 

decision to appoint an Investigation Board to enquire into the allegations against him 

he did not ask for a review of the decision to suspend him.  In the circumstances, the 

claim relating to the decision to suspend with full pay is not receivable. Accordingly, 

the Tribunal has no jurisdiction to consider this aspect of the claim. 

  

20. The decision to commence a disciplinary investigation is also not subject to 

appeal before this Tribunal for the reasons stated above. This leaves the issue of EVR 

to which the legal principle regarding appealable administrative decisions has to be 

applied. 

 

What, if any, is the unilateral discretionary decision taken by the administration in 

relation to EVR? 

 

21. It is not in dispute that the Applicant applied for EVR shortly after he received 

the letter dated 25 October 2010 from the Field Human Resources Officer, JFO, 

informing him that the investigating board was “convinced” of his guilt and providing 

him with the opportunity of making representations. 

  

22. The very serious allegation that he was put under considerable pressure by 

threats and intimidation during a period of immense vulnerability cannot be 

considered by the Tribunal in the circumstance where the Applicant cannot identify 

an appealable administrative decision as required by its Statute and Rules of 

Procedure as set out in the Area Staff Regulations 11.3 and 11.4.  

 

 

23. The Applicant, who alleges that he acted under duress, decided to apply for EVR. 
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The Respondent merely processed the application and it has to be observed, accepted it 

with alacrity. Had the Respondent been put on notice that the Applicant was alleging 

that he was being subjected to intimidation and undue pressure which caused him to 

apply for EVR, the Respondent would have been under a duty to take account of such 

allegations before making the decision to grant the application. Arguably, this decision 

would have been capable of review before the Tribunal. In such an eventuality, the 

Applicant would have been required to provide full details in support of his allegation 

and the Respondent would have been required to provide a full response. However, this 

is not the case here and the Tribunal is precluded from enquiring into this issue because 

the matter was not required to be decided by the Administration.  

 

24. Accordingly, there being no appealable discretionary administrative decision, this 

aspect of the claim is not receivable and is dismissed. 

Conclusion  

25. For the reasons stated above, the Applicant’s claims are not receivable and are 

dismissed.   

 

 

 

 

 

___________________Signed____________ 

 

Judge Goolam Meeran 

Dated this 28th day of June 2012 
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_____________Signed__________________ 

 

Laurie McNabb, Registrar, UNRWA DT, Amman 

 


