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Introduction 

1. This is an application by Samir Hassan Yousif El Khatib (the "Applicant") 

against the decision of the United Nations Relief and Works Agency for Palestine 

Refugees in the Near East, also known as UNRWA (the “Respondent”), to 

terminate his appointment in the interest of the Agency. 

2. Pursuant to General Assembly Resolution 63/253 of 24 December 2008, 

the Joint Appeals Board ("JAB") was abolished as of 1 July 2009. Effective  

1 June 2010, as set out in Area Staff Regulation 11.1, the Agency established the 

UNRWA Dispute Tribunal (the “Tribunal”) and all appeals pending with the JAB, 

including this application, were transferred to the Tribunal. 

3. As a transitional measure, Article 2, paragraph 5 of the Statute of the 

Tribunal provides that the Tribunal shall be competent to hear and pass judgment 

on cases filed prior to the establishment of the Tribunal and in respect of which no 

report of the JAB has been submitted to the Commissioner-General. 

Facts 

4. On 1 April 1988, the Applicant entered the service of the Agency as a 

Night Guard in Khan Younis, on an appointment expiring on 31 December 1988. 

His contract was further extended until 30 June 1989. Effective 1 March 1989, the 

Applicant was appointed to the post of School Attendant, Grade 01, Step 01, at 

Khan Younis Elementary “C” Boys School, Gaza, on a one-year probationary 

appointment. In February 1990, after having completed the probationary period, 

the Applicant was confirmed in the post. 

5. On 18 August 2000, a family dispute occurred in which the Applicant was 

involved. As a consequence, the Applicant was detained by the Palestinian 

National Authority Police. 

6. By letter dated 29 May 2001, the Field Administration Officer, Gaza 

(“FAO/G”) informed the Applicant that he had been suspended without pay 
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effective 25 September 2000, pending the outcome of the criminal proceedings 

relating to his detention and a subsequent investigation by the Agency. 

7. By memorandum dated 12 December 2001, the Field Legal Officer 

(“FLO/G”) informed the Head, Area Personnel Section, Gaza that the Applicant 

was still in custody and that his case had been transferred from the Magistrates 

Court in Gaza to the Central Court in Khan Younis but that no court session had 

been fixed. The FLO/G confirmed that the Applicant had been accused of: 

- Attempt[ing] to kill in participation with others contrary to 
Articles 23 and 222 of the criminal law for the year 1936 
[sic]; 

- Inflict[ing] severe harm to another person contrary to 
Article 238 of the criminal law; 

- Attack[ing] another person in participation with others 
contrary to Articles 23 and 250 of the criminal law.  

8. By inter-office memorandum dated 17 February 2002, the Legal Aid 

Assistant, Gaza (“LAA/G”) informed the FAO/G that the Applicant had been 

released as a result of the Israeli shelling of the installations of the Palestinian 

National Authority and, accordingly, there was no release decision issued by the 

Court, but that the case would be reviewed by the Court of First Instance in Khan 

Younis on 19 February 2002. 

9. By an undated letter to the UNRWA Chief, Field Education Programme, 

Gaza (“C/FEP/G”), the Applicant requested to be reinstated to his post.  

10. By letter dated 16 April 2002, the FLO/G informed the Applicant that the 

Agency could not agree to reinstate him before the conclusion of the court 

proceedings. 

11. By letter dated 11 November 2002, the Applicant requested the DUO/G to 

either reinstate him or pay out part of his Provident Fund entitlements in order to 

assist him in supporting his family.  
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12. By letter dated 1 June 2003, the FLO/G responded to the Applicant’s 

request, informing him that the Agency could not accede to his request for 

reinstatement before the conclusion of the court proceedings. 

13. By letter dated 14 March 2004 to the Secretary of the JAB, the Applicant 

appealed the decision to suspend him without pay1. The Applicant requested 

reinstatement. 

14. By letter dated 22 March 2006 to the DUO/G, the Applicant’s lawyer 

requested the Applicant be paid part of his Provident Fund benefits.  

15. By letter dated 11 April 2006, the Acting FLO/G rejected the request of 

the Applicant’s lawyer noting that the Provident Fund benefits are payable only 

upon separation from service with the Agency. 

16. The Applicant’s court session was postponed several times until  

18 June 2006 when it finally took place. The Khan Younis Court of First Instance 

amended the first charge against the Applicant from “attempt of murder jointly” to 

“inflicting severe harm jointly”. The Applicant was convicted and sentenced to six 

months’ imprisonment as of 18 June 2006, the date of the judgment on this first 

amended count. He was also convicted and sentenced to pay a fine of 150 NIS or 

one month’s imprisonment for “jointly assaulting another person”. 

17. On 19 June 2006, the Applicant filed an appeal before the Court of 

Appeal, Gaza, alleging the original judgment was “invalid and based on wrong 

proceedings” and “contradicted with precedent cases that set base for a Palestinian 

judiciary”.  

18. On 15 October 2006, the Applicant was interviewed by the LAA/G.  

19. By letter dated 11 January 2007 to the DUO/G, the Applicant sought to be 

reinstated to his post, noting inter alia :  

I am really in bad need for my work with the Agency 
because my family consists of 14 members and some of 
them are students at universities here or abroad. I really 

                                                 
1 Case JAB/A/04/04. 



  Case No.: UNRWA/DT/GFO/2010/24 

  Judgment No.: UNRWA/DT/2013/004 

 

Page 5 of 13 

cannot meet my family’s needs. At the present time I live 
under very difficult conditions because I do not have any 
source of living but my work with UNRWA and I could not 
support my family particularly in light of the general 
difficult conditions and unemployment. 

20. On 29 May 2007, the Court of Appeal, Gaza, issued its judgment against 

the Applicant’s conviction upholding the decision of the Court of First Instance, 

but amending the sentence imposed upon the Applicant such that the six months’ 

imprisonment would be deducted from the sentenced period. The judgment reads 

inter alia as follows: 

As for Appeal No. 326/2006 submitted by [the Applicant], 
in which he contests excluding his evidence and that there 
are no sufficient evidence to indict him; requesting the 
decision of innocence of the charge attributed to him. This 
reason of appeal is incorrect as it is proved in the documents 
that the appellant participated in the assault of the victims 
through the statements of the victims and the incident 
witnesses, which leave no doubt of this participation in the 
assault incident attributed to him. There is no way to deny 
these facts and thus requires denying the appeal submitted 
[by] the appellant for these reasons. 

21. By letter dated 18 June 2007, the DUO/G requested the Applicant to 

provide written comments regarding his conviction, to rebut the accusations 

against him and to present any countervailing evidence and any mitigating factor, 

noting inter alia : 

In the conclusion of Khan Younis First Instance Court, in its 
session of 18 June 2006, you were convicted of (1) inflicting 
severe harm to another person by beating, with clubbing 
sticks and iron pipes, some members of your family and (2) 
assault on another person jointly. Subsequent to your 
conviction, you were sentenced to six months imprisonment 
for the first charge and you were fined IS 150 for the second 
charge.  

In your statement to the Legal Aid Assistant on 15 October 
2006, you repeated your submissions before the Court that 
you were not involved in the dispute. However, you 
provided no evidence other than that which had already been 
fully considered by the Court. In this regard, the Agency 
reviewed the Court’s decision issued on 18 June 2006 and, 
absent any clear and convincing evidence to the contrary, 
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the Agency assumes that the decision was given by an 
independent and impartial tribunal in observance of the 
general recognized requirements of due process of law. 

22. By letter dated 24 June 2007 to the DUO/G, the Applicant advised that he 

had submitted an appeal to the Supreme Court concerning his case. He also 

requested to be reinstated to his post pending the final judgment of the Court. 

23. By letter dated 5 July 2007, the DUO/G informed the Applicant that his 

appointment was terminated in the interest of the Agency effective the same day. 

The letter reads inter alia as follows: 

I also acknowledge receipt of your letter of 24 June 2007, 
responding to our letter of 18 June 2007 in which you were 
given 15 days to provide, in writing, your comments on the 
above conviction, to rebut the accusations and to present any 
countervailing evidence and any mitigating factors. I have 
carefully considered the information you have provided, 
taking into consideration that, according [to] para[graph] 3 
of the Personnel Directive No. A/10/Rev.1 of 20 June 1989, 
the Agency need[s] not necessarily wait until the staff 
member has exhausted all rights of appeal under local law to 
take the action it deems appropriate. 

Considering the foregoing, I have decided to terminate your 
appointment in the interest of the Agency under Area Staff 
Regulation 9.1, thereby allowing you to receive the full 
amount of your Provident Fund account, as well as a 
termination indemnity. The basis for your termination is the 
“Agency Policy in respect of Staff who are arrested, 
detained or brought to trial”, which provides that if a staff 
member is brought to trial and convicted and a prison 
sentence of three months or more is imposed, the 
appointment will normally be terminated in the interests of 
the Agency unless the facts of the case are such that the 
Agency considers that the staff member has not been at 
fault. Your 18 June 2006 conviction by the Khan Younis 
First Instance Court and subsequent sentence to six months 
imprisonment falls within the scope of this policy. The 
termination of your appointment will be effective as of 5 
July 2007. 

24. The Applicant claims that he only received the above-mentioned letter on 

the last day for appeal, i.e. 5 August 2007, due to the deliberate delay of one of his 

colleagues in delivering the letter to him. The date on which the Applicant 
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received the letter notifying him of his termination of appointment is not 

contradicted by the Respondent. 

25. By letters dated 5 and 6 August 2007 to the DUO/G, the Applicant 

requested administrative review of the decision to terminate his appointment.  

26. On 6 August 2007, the Applicant submitted additional documentation to 

the Secretary of the JAB in support of his appeal submitted on 14 March 2004. 

27. By letter dated 9 September 2007, the D/DUO/G replied to the Applicant’s 

request for administrative review. The decision to terminate the Applicant’s 

employment in the interest of the Agency was upheld. 

28. On 14 October 2008, the JAB recommended to the Commissioner-General 

that the Applicant’s appeal against the decision to suspend him without pay be 

dismissed for not being receivable ratione temporis. The Panel also concluded 

that “there was a clear intention by the [Applicant] to appeal against the decision 

to terminate his services in the interest of the Agency”. The Panel thus 

recommended that the Respondent “consider[ed] the issue of the subsequent 

documents submitted by the appellant to constitute a second appeal and to be dealt 

with as such”. 

29. On 11 December 2009, the Commissioner-General endorsed the 

recommendation and conclusion made by the Panel of the JAB. 

30. On 21 January 2010, the Applicant filed an appeal with the JAB contesting 

the decision to terminate his appointment in the interest of the Agency. 

31. On 31 December 2012, the Respondent filed his reply to the application 

before the Tribunal. 

Applicant’s contentions  

32. The Applicant contends that: 

(i) his dismissal was unfair because his case with the Court was unfair 
and based on lies; 
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(ii) the Appeals Court accepted the appeal against his conviction by 
deducting six months’ imprisonment from his sentence; and 

 
(iii) he has a large family and suffers from economic hardship, and his 

termination deprives him of his only source of income.  
 

33. The Applicant requests the Tribunal to rescind the contested decision and 

to order his reinstatement. 

Respondent’s contentions 

34. The Respondent contends that the termination of the Applicant's 

employment in the interest of the Agency was properly effected. 

35. The Respondent requests the Tribunal to dismiss the application. 

Considerations 

Preliminary issue 

36. As stated above, the Respondent submitted his reply on 31 December 

2012. In his reply to the application, the Respondent requested leave from the 

Tribunal to take part in the proceedings.  

37. Article 30 of the Rules gives the authority to the Tribunal to shorten or 

extend a time limit fixed by the Rules or waive any rule2 when the interests of 

justice so require. Pursuant to Article 14 of the Rules, the Tribunal may make any 

order or give any direction which appears to be appropriate for a fair and 

expeditious disposal of the case and to do justice to the parties. It is the Tribunal’s 

belief that submissions from both parties will better equip the Tribunal to render a 

fair and comprehensive judgment. Therefore, the Tribunal finds that it is in the 

interests of justice - and that it would be appropriate for a fair and expeditious 

disposal of the case, and would do justice to the parties - for the Tribunal to 

                                                 
2 The Tribunal notes the exception of decision review per Article 8 of the Statute of the UNRWA 
Dispute Tribunal which states: “The Dispute Tribunal shall not suspend, waive or extend the 
deadline for decision review”. 
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extend the time limit under Article 6 and accept the late filing of the Respondent’s 

reply. Therefore, the Tribunal accepts the Respondent’s reply. 

Main Issues 

38. According to Article 5 of the Rules of Procedure of the UNRWA Dispute 

Tribunal, the Tribunal may determine, on its own initiative, that summary 

judgment is appropriate. This may happen when there is no dispute as to the 

material facts and judgment is restricted to a matter of law. The crucial question in 

this case – whether the application is receivable – is such a matter of law.  

39. Although neither the Applicant nor the Respondent have addressed the 

issue of receivability in their submissions, the Tribunal will consider sua sponte 

the receivability of the application. 

40. Former Area Staff Rule 111.3, which was in force at the time of the facts, 

provides that:  

 1. A staff member who wishes to appeal under the terms of staff 
regulation 11.1, shall as a first step, address a letter to the 
Agency’s administration requesting that the administrative 
decision concerned, or the disciplinary action, be reviewed, and 
setting out his/her reasons for this request. 

2. This letter shall be sent within thirty days from the date on 
which the staff member receives written notification of the 
decision in question… 

3. A staff member who wishes to appeal under the terms of staff 
regulation 11.1, after having sent a letter to the Agency’s 
administration in accordance with the foregoing provisions of this 
rule, shall submit a written appeal, specifying his/her allegations, 
to the Secretary of the Joint Appeals Board within the following 
time limits: 

*** 

(B) in the case of staff members of Field Offices, within thirty days 
from the date of the receipt of a reply from the UNRWA Field 
Office Director, or, if no reply has been received from the latter 
within thirty days of the date of the staff member’s letter, then 
within the next thirty days. 

4. An appeal shall not be receivable by the Joint Appeals Board 
unless the above time limits have been met, provided that the 
Board may waive these time limits in exceptional circumstances. 
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41. A review of the record reveals that the Applicant was informed, by letter 

dated 5 July 2007, of the decision to terminate his appointment in the interest of 

the Agency effective the same day. The Applicant claims that he only received 

this letter on 5 August 2007, when he requested administrative review of the 

contested decision. His request for administrative review is timely.  

42. The facts also show that the D/DUO/G replied to the Applicant’s request 

for administrative review by letter dated 9 September 2007. He upheld the 

contested decision. Therefore, as the D/DUO/G did not reply to the Applicant’s 

request for administrative review within the following thirty days of the date of 

the Applicant’s request, 5 August 2007, the Applicant should have submitted his 

appeal to the JAB within the next thirty days in accordance with former Area Staff 

Rule 111.3, i.e. he had until 5 October 2007 or, at the latest, until 9 October 2007 

if we consider that a new 30-day period to contest the decision before the JAB 

started to run as of the date of the D/DUO/G reply3. However, the record shows 

that the Applicant only filed an appeal with the JAB contesting the decision to 

terminate his appointment in the interest of the Agency on 21 January 2010,  

i.e. over three years too late. The Tribunal thus finds that the application is time-

barred as it was filed after the time limit set out in former Area Staff Rule 111.3. 

43.  The United Nations Appeals Tribunal has consistently reaffirmed the 

importance of observing the time limits prescribed for the various stages of the 

appeal process, noting that time limits are of utmost importance for ensuring the 

smooth functioning of any administration and must be interpreted restrictively as 

stated in Mezoui 2010-UNAT-043. 

44. Former Area Staff Rule 111.3, paragraph 4, provides that the JAB may, in 

its discretion, waive the time limits in former Area Staff Rule 111.3 only in 

exceptional circumstances. However, the burden is on the Applicant to 

                                                 
3 A similar reasoning was followed in Vangelova UNDT/2010/179 - the United Nations Dispute 
Tribunal held that although the Statute requires staff members to file their application with the 
Tribunal within 90 days following the expiry of the period for the management evaluation, if no 
response to the request for management evaluation was provided, when the Administration replies 
after the period for management evaluation but before the expiry of the next 90-day period, a new 
90-day period to contest the decision before the Tribunal will start to run. 
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demonstrate that he/she was prevented from lodging his/her appeal in time due to 

“circumstances beyond [his] control”, as held by the United Nations Appeals 

Tribunal in Diagne et al. 2010-UNAT-067. 

45. As the Applicant did not give any reason to explain the three-year delay in 

filing his application, the Tribunal considers that there were no exceptional 

circumstances to justify a waiver of the time limit to appeal to the JAB. The 

Tribunal thus finds the application not receivable ratione temporis. 

46. Having said the above, the Tribunal notes that confusion arose at the JAB 

level about the Applicant’s intentions in filing further documents on 6 August 

2007 to his then pending 2004 appeal before the JAB.  

47. The Tribunal wishes to clarify that the decision to terminate the 

Applicant’s appointment in the interest of the Agency, which is the subject of the 

present judgment, is a completely separate decision from the decision to suspend 

the Applicant without pay which he contested before the JAB on 14 March 2004.  

48. Concerning the decision to suspend the Applicant without pay, the 

Tribunal notes that, on 14 March 2004, the Applicant filed an appeal with the JAB 

against this decision. According to the Respondent, on 6 August 2007, the 

Applicant submitted additional documents in support of his appeal. On 14 October 

2008, the JAB issued its report rejecting the Applicant’s appeal against the 

decision to suspend him without pay but concluded that “there was a clear 

intention by the [Applicant] to appeal against the decision to terminate his 

services in the interest of the Agency”. The Panel thus recommended that the 

Respondent “consider[ed] the issue of the subsequent documents submitted by the 

appellant to constitute a second appeal and to be dealt with as such”. On 11 

December 2009, the Commissioner-General endorsed the recommendation and 

conclusion made by the Panel of the JAB. 

49. The Tribunal cannot consider the documentation filed on 6 August 2007 

before the JAB as the Applicant’s appeal against the decision to terminate his 

appointment. It is not clear to the Tribunal whether or not by filing on 6 August 

2007 additional documents to his then pending 2004 appeal before the JAB, the 
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Applicant had, in fact, the intention to contest the decision to terminate his 

appointment. In any event, if the Applicant had the intention to contest the 

termination of his appointment, he should have clarified this issue before the JAB 

in August 2007. There is no evidence before the Tribunal of a separate case 

having been opened by the JAB in August 2007 concerning the termination of the 

Applicant’s appointment with the Agency.  

50. Furthermore, the mere fact that the Applicant indeed filed an appeal, on  

21 January 2010, against the decision to terminate his appointment in the interest 

of the Agency, confirms that the Applicant did not intend to appeal against such 

decision in August 2007. 

51. The Tribunal also takes note of the apparent agreement between the parties 

that the documents submitted by the Applicant, on 6 August 2007, should be 

considered as an appeal against the decision to terminate the Applicant’s 

appointment in the interest of the Agency. Such agreement is based on the 

recommendations and conclusions of the JAB and on their subsequent 

endorsement by the Commissioner-General. However, the Tribunal wishes to 

point out that an “agreement” between the parties does not have a binding effect 

on the Tribunal with respect to its task to review the receivability of an application 

as a matter of law and to decide ultimately on this matter4.  

52. In light of the above, the Tribunal finds that the application is not 

receivable ratione temporis. 

                                                 
4 See Planas UNDT/2010/101. 
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Conclusion 

53. Given all the above, the application is dismissed. 

 

 

 
 
 

                (Signed)   
 

Judge Bana Barazi 
 

Dated this 7th day of February 2013 
 
 
Entered in the Register on this 7th day of February 2013 
 
 
 
                (Signed)    
 
Laurie McNabb, Registrar, UNRWA DT, Amman 
 


