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Introduction 

1. This is an application by Imad Musa (the “Applicant”) against the decision 

of the United Nations Relief and Works Agency for Palestine Refugees in the 

Near East, also known as UNRWA (the “Respondent”), to demote and 

consequently transfer him from the post of Head Teacher to the post of Assistant 

Head Teacher. 

Facts 

2. Effective 26 October 1981, the Applicant was engaged by the Agency as a 

Teacher “B”, Grade 08, Step 1 at Nasser Preparatory School, Central Lebanon 

Area (“CLA”). After several transfers and reassignments, effective 1 October 

2003, the Applicant was transferred to the post of teacher at Kabri School, Mar 

Elias Camp, CLA, with no change in grade or salary level. 

3. On 15 September 2008, the Applicant was designated Acting Head 

Teacher at Kabri School, Mar Elias Camp, CLA until 30 June 2009 in the absence 

of the School’s Head Teacher. The designation of the Applicant as Acting Head 

Teacher was extended for several months.  

4. The Operations Support Report for CLA and Beqaa dated 26 June –  

2 July 2010 highlighted the existence of unauthorised electricity connections to 

the Kabri School supply of electricity. The report indicated: 

Construction works on new water plant inside the school yard 

started and at the beginning of the works, [the] canteen had to be 

removed. After removal, it became clear that (hidden inside the 

canteen) at least three electrical wires are connected to school 

supply of electricity, one of them leading to the house of the Head 

Teacher (which is located next to the school) […] 

A person in charge of [the] canteen is non-UNRWA staff member 

and he has keys of the school, including all classrooms […] 

5. Following the report, the Chief Area Officer, CLA, (“CAO”) conducted an 

on-the-spot investigation and made the following findings: 
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1… [the canteen contractor] confessed that all electric lines found 

in the canteen were illegal and not connected to UNRWA net 

work. He reported that those lines were made to supply power to 

the canteen whenever the EDL Supply is cut off. He added that 

there is one illegal connection made to the Bakery of the son of the 

[Applicant]. He denied that no illegal connection were [sic] made 

from UNRWA premises to other places! 

2. [the Applicant] has denied his knowledge about any illegal 

connection to the canteen since he was nominated as [Acting Head 

Teacher]. He stated that there are a lot of electrical lines above the 

school and doesn’t have any idea about them. On questioning him 

about the illegal line taken to his son’s bakery, he denied his 

knowledge and sweared [sic] that it is a private business between 

[the canteen contractor] and his son without his knowledge. Asking 

him about the reason of keeping copy of the main gate key, [he] 

confessed that [the canteen contractor] has a key only to the main 

gate to safe guard the school being residing nearby. CAO, CLA 

requested [the Applicant] to immediately withdraw the keys of the 

school from [the canteen contractor] and to inform him with [the 

CAO’s] decision that he is not allowed to enter the school.  

6. On 30 July 2010, the Deputy Director UNRWA Affairs, Lebanon 

(“D/DUA/L”) directed the Field Security Officer, Lebanon (“FSO/L”) to conduct 

an investigation “in order to determine the circumstances and eventual 

responsibilities for an alleged case of illegitimate electric connections found at 

that School”. 

7. By memorandum dated 23 August 2010, the FSO/L submitted the 

investigation report to the DUA/L. The report states inter alia as follows: 

5. It was possible to establish that, before the specific situation 

under investigation – electric wires installed at the school’s canteen 

and discovered during the water tank works – there had been 

already illegal electricity connections found before… 

8. No efforts were made to determine where did those illegal wires 

connected [sic] or who could have installed them; 

15. In direct relation, it is commonly admitted in all relating 

statements that [the canteen contractor] had (has?) keys to most of 

its doors/gates, internal and external;  

16. In practice [the canteen contractor] has been acting as the 

School Attendant himself, sometimes as the school’s “manager”; 
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18. His power of freedom of movement within the school has been 

absolute, undisputed and unquestioned; 

19. The [Applicant] has always been well aware about this; 

21. The existence [of] illegitimate electric wire connection subject 

of this investigation – formally reported by [Operations Support 

Officer] is undisputed. It is corroborated by all the relevant 

statements and denied by none; 

22. The installation of that specific cable is assumed by [the 

canteen contractor] and refuted by none of the other statements; 

26. It was not established if the [Applicant] had [his] house or that 

of his family supplied with electricity coming from the school; 

27. The [Applicant] assumes having two different electrical cables 

supplying his house with power: one from EDL and other from 

[the canteen contractor]; 

28. He adds that he pays [the canteen contractor] for the 

“emergency line” 50 000 LP per month and that this lines comes 

from a cable [the canteen contractor] manages from EDL 

[Electricité du Liban], not from the school. 

VI. Recommendations: 

9. Release the [Applicant] from his assignment confining him 

solely to the role of teaching; 

10. It has been sufficiently proved that he failed to defend the 

school’s interests; 

(Emphasis in the original) 

8. By letter dated 24 August 2010, the Applicant was informed by the Field 

Personnel Officer, Lebanon (“FPO/L”) that he had been selected for the post of 

Head Teacher, Grade 10, at Kabri School, Burj Barajneh Camp, CLA, effective 1 

September 2010. Upon accepting the offer of employment, the Applicant was 

appointed to such post. 

9. By letter dated 7 September 2010, the D/DUA/L informed the Applicant 

of the findings and conclusions of the investigation conducted into the misuse of 

electricity at Kabri School and invited him to provide comments in this regard. He 

was also informed of his suspension with pay pending completion of the 

investigation.  
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10. By letter dated 17 September 2010 to the D/DUA/L, the Applicant 

provided his comments with respect to the findings and conclusions of the 

investigation. 

11. By memorandum dated 6 October 2010 to the DUA/L, the D/DUA/L 

made comments on the Applicant’s response to the findings of the investigation 

and concluded as follows: 

[The Applicant] did not demonstrate the level of diligence that the 

Agency can reasonably expect of a head of installation to ensure 

that its resources and property are not abused. Knowing that the 

canteen contractor was the provider of illegal electricity in the 

camp; knowing that the canteen contractor had free access to the 

school; knowing that illegal wires had been found on a previous 

occasion, [the Applicant] should have done significantly more to 

protect the Agency’s property and resources. In my view, [the 

Applicant] should not be left in charge of an installation. At the 

very least, [the Applicant] should be demoted to Assistant Head 

Teacher. Given the pressure that the popular committee and 

canteen contractor have been exerting in the course of this 

investigation, it is not in the best interests of the Agency nor the 

[the Applicant] for him to remain in Kabri School.  

12. By letter dated 6 October 2010, the DUA/L informed the Applicant of the 

decision to “re-assign” him to an Assistant Head Teacher position outside of Mar 

Elias Camp. The letter reads inter alia as follows: 

The evidence clearly establishes that unauthorized connections had 

been made to the school’s electrical supply by the canteen 

contractor. The evidence establishes that you did not demonstrate 

sufficient diligence to protect the Agency’s premises and property 

from this abuse. As the head of the installation, you had a duty of 

care towards the Agency and its property that you failed to 

discharge.  

It has been decided that you should not remain in charge of an 

UNRWA installation. The decision has been to re-assign you to an 

Assistant Head Teacher position outside of Mar Elias Camp... 

13. Effective 11 October 2010, the Applicant was transferred to the post of 

Assistant Head Teacher at El Bireh Preparatory Boys’ School, B/Barajneh, CLA. 

14. By letter dated 10 November 2010 to the DUA/L, the Applicant requested 

review of the impugned decision.  
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15. By letter dated 18 November 2010, the DUA/L replied to the Applicant’s 

request for decision review. The contested decision was upheld.  

16. On 16 February 2011, the Applicant filed an application with the Tribunal.  

17. On 21 December 2012, the Respondent filed his reply.  

18. After having requested leave from the Tribunal, the Applicant filed a 

rejoinder to the Respondent’s reply on 28 January 2013. 

Applicant’s contentions  

19. The Applicant contends that: 

(i) “the illegal Electricity cables passing above the school i.e. 

Trespassing were existent way prior to [his] acting assignment and 

[his] appointment”; 

 

(ii) “it is worth noting that trespassing cables is way above our heads and 

I would wish that the Agency remove these cables if you can”; 

 

(iii) “failure to remove the cables constitutes legal grounds to consider 

your decision null and void as this issue cannot be handled due to 

forces caused by the nature ‘out of law’ state of the camp”; 

 

(iv) he is not responsible for the installation of the cables because they 

were in place before he took charge of the school. 

 

20. The Applicant requests the Tribunal to rescind the contested decision and 

to order his reinstatement in his former post of Head Teacher. 

Respondent’s contentions 

21. The Respondent contends that the decision to reassign the Applicant to an 

Assistant Head Teacher post and to transfer him outside Mar Elias Camp was 

properly effected. 

22. The Respondent requests that the Tribunal dismiss the application. 
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Case Management Hearing 

23. On 28 January 2013, the Tribunal held a Case Management Hearing in the 

UNRWA Lebanon Field Office, specifically to ask the parties if they had any new 

relevant evidence to submit in this case and to clarify some issues which the 

Tribunal had noted while preparing the case.  

24. The Applicant did not attend the Case Management Hearing. The staff 

member representing him explained that the Applicant was very busy. 

25. Questions were addressed to the parties at the Case Management Hearing. 

Their explanations and answers, some of which were filed after the Case 

Management Hearing, were duly noted and have been taken into consideration. 

26. A few days prior to the Case Management Hearing, the Applicant asked 

the Tribunal if “some staff [could] testify on some points”. He was told that his 

concerns would be addressed at the Case Management Hearing and, if the 

Tribunal deemed that witnesses should testify, another hearing would be held for 

that purpose. After having reviewed the facts of the case and considered the 

evidence contained in the case file, the Tribunal deemed that it was not required to 

conduct another hearing or to hear any witness.   

Considerations 

Preliminary issue 

27. As stated above, the Respondent submitted his reply on 21 December 

2012. In his reply to the application, the Respondent requested leave from the 

Tribunal to take part in the proceedings. 

28. Article 30 of the Rules gives the authority to the Tribunal to shorten or 

extend a time limit fixed by the Rules or waive any rule
1
 when the interests of 

justice so require. Pursuant to Article 14 of the Rules, the Tribunal may make any 

                                                
1
 The Tribunal notes the exception of decision review per Article 8 of the Statute of the UNRWA 

Dispute Tribunal which states: “The Dispute Tribunal shall not suspend, waive or extend the 

deadlines for decision review”. 
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order or give any direction which appears to be appropriate for a fair and 

expeditious disposal of the case and to do justice to the parties. It is the Tribunal’s 

belief that submissions from both parties will better equip the Tribunal to render a 

fair and comprehensive judgment. Therefore, the Tribunal finds it is in the 

interests of justice – and that it would be appropriate for a fair and expeditious 

disposal of the case and would do justice to the parties – for the Tribunal to extend 

the time limit under Article 6 and accept the late filing of the Respondent’s reply. 

Therefore, the Tribunal accepts the Respondent’s reply.   

Main Issues 

29. At the outset, the Tribunal notes that while the Applicant contests the 

decision to reassign him to the post of Assistant Head Teacher and to transfer him 

outside of Mar Elias Camp, Lebanon, the contested decision is, in fact, the 

Applicant’s demotion and transfer from the post of Head Teacher to the post of 

Assistant Head Teacher.  

30. It seems to the Tribunal that it was neither clear for the Respondent nor for 

the Administration whether the contested decision was a reassignment, a transfer 

or a demotion. It was not until the Tribunal noted that the Applicant had been 

selected for a post of Head Teacher at Kabri School on 24 August 2010 that the 

Respondent confirmed, during the Case Management Hearing, that the Applicant 

had been appointed to such post effective 1 September 2010
2
. Therefore, as the 

Applicant was informed of the decision to “reassign” him to an Assistant Head 

Teacher post on 6 October 2010, this decision must be considered as a demotion 

and transfer rather than as a reassignment. The Applicant’s case thus cannot be 

reviewed as a simple administrative decision of reassignment, as the Respondent 

incorrectly contends in his reply, but as a disciplinary measure of demotion and 

subsequent transfer.  

                                                
2 By email dated 29 January 2013 to the Tribunal, the Respondent confirmed the information 

provided at the Case Management Hearing. The email reads inter alia as follows: “the move from 

Head Teacher to Assistant Head Teacher was a demotion, while noting that both posts were 

classified at grade 10 before November 2011. The move protected both the grade and salary of the 

Applicant”. 
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31. In light of the above, the Tribunal will examine the Applicant’s demotion 

and transfer from the post of Head Teacher to the post of Assistant Head Teacher 

as a disciplinary measure. 

Was the Respondent’s decision to demote and transfer the Applicant properly 

made? 

32. It is important to refer to the legal and administrative framework 

applicable in the case at bar and to the existing jurisprudence. 

33. Area Staff Regulation 1.4 provides in relevant part that: 

Staff members shall conduct themselves at all times in a manner 

befitting their status as employees of the Agency. They shall not 

engage in any activity that is incompatible with the proper 

discharge of their duties with the Agency. 

34. Area Staff Regulation 10.2 provides that: 

The Commissioner-General may impose disciplinary measures on 

staff members who engage in misconduct.  

35. Area Staff Rule 110.1 states that: 

Disciplinary measures under staff regulation 10.2 shall consist of 

written censure, suspension without pay, demotion, or termination 

for misconduct… 

36. Pursuant to Area Staff Personnel Directive No. A/10/Rev.1 on 

Disciplinary Measures, paragraph 3.2, the Commissioner-General has delegated to 

Field Office Directors the authority to impose disciplinary measures on area staff 

serving in the Field. 

37. With regard to demotion, Area Staff Personnel Directive No. A/10/Rev.1 

provides: 

9.1 Demotion is the transfer of a staff member from his/her post to 

another post at a lower grade. This can arise either because of 

inadequate performance on the part of the staff member or as a 

disciplinary measure. Demotion should involve a loss of salary, but 

the loss may be minimised at discretion. 
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9.2 A staff member may also be downgraded as a disciplinary 

measure while continuing to occupy the same post. 

38. In relation to the transfer of a staff member, Area Staff Regulation 1.2 

provides in relevant part that: 

Staff members are subject to the authority of the Commissioner-

General and to assignment by him to any of the activities or offices 

of the Agency in or outside the area of its operations…  

39. In addition, Area Staff Regulation 4.3 provides that: 

Due regard shall be paid in the appointment, transfer and 

promotion of staff to the necessity for securing the highest 

standards of efficiency, competence and integrity. 

40. Accordingly, while recognising that disciplinary matters are within the 

discretionary authority of the Commissioner-General, the Tribunal will be guided 

by the United Nations Appeals Tribunal in Haniya 2010-UNAT-024 and 

Maslamani 2010-UNAT-028 when reviewing a disciplinary measure. That is, the 

Tribunal will consider (i) whether the facts on which the sanction is based have 

been established, (ii) whether the established facts qualify as misconduct, and  

(iii) whether the sanction imposed is proportionate to the offence. Noting 

however, as held by the United Nations Appeals Tribunal in Abu Hamda  

2010-UNAT-022: 

As a normal rule Courts/Tribunals do not interfere in the exercise 

of a discretionary authority unless there is evidence of illegality, 

irrationality and procedural impropriety. 

Have the facts on which the sanction was based been reasonably established? 

41. A preliminary investigation was conducted by the CAO, between  

20 June and 2 July 2010 and found inter alia that illegal electricity connections 

existed in the school. The canteen contractor was found responsible for the illegal 

electricity connections and for abusing UNRWA installations for his personal 

benefit. The Applicant admitted that the canteen contractor had a copy of the main 

gate key but he denied knowledge about the unauthorised electricity connections 

found in the school. The CAO recommended that the Applicant be returned to his 

former post as a teacher and that a new Head Teacher be appointed.  
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42. Following the preliminary investigation, another investigation was 

conducted by the FSO/L in order to determine the circumstances and eventual 

responsibilities in an alleged case of unauthorised electrical connections found at 

that school. The investigation report dated 23 August 2010 shows that the 

investigation was properly conducted. Nine witnesses’ statements, including that 

of the Applicant, were collected and relevant evidence was taken into 

consideration. The investigation report revealed inter alia that: 

5. It was possible to establish that, before the specific situation 

under investigation –electric wires installed at the school’s canteen 

and discovered during the water tank works- there had been 

already illegal electricity connections found before. 

8. No efforts were made to determine where did those illegal wires 

connected [sic] or who could have installed them; 

15. In direct relation, it is commonly admitted in all relating 

statements that [the canteen contractor] had (has?) keys to most of 

its doors/gates, internal and external;  

16. In practice [the canteen contractor] has been acting as the 

School Attendant himself, sometimes as the school’s “manager”; 

18. His power of freedom of movement within the school has been 

absolute, undisputed and unquestioned; 

19. The [Applicant] has always been well aware about this; 

21. The existence [of] illegitimate electric wire connection subject 

of this investigation – formally reported by [Operations Support 

Officer] is undisputed. It is corroborated by all the relevant 

statements and denied by none; 

22. The installation of that specific cable is assumed by [the 

canteen contractor] and refuted by none of the other statements; 

26. It was not established if the [Applicant] had [his] house or that 

of his family supplied with electricity coming from the school; 

(Emphasis in the original) 

43. In his report, the FSO/L recommended the following: 

9. Release the [Applicant] from his assignment confining him 

solely to the role of teaching; 
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10. It has been sufficiently proved that he failed to defend the 

school’s interests: 

a. allowed a stranger [the canteen contractor] free access to 

UNRWA property; 

b. took no action in order to call the Area Maintenance 

Engineer and to determine if the cable was supplying 

electricity out or not.   

 (Emphasis in the original) 

44. The Tribunal notes that the Applicant stated in his rejoinder to the 

Respondent’s reply that “most canteen contractors in schools have keys of the 

school gates. Hence it is a common practice”. The Applicant added that he had in 

the presence of the CAO requested the “canteen contractor to hand on the keys” 

and that the canteen contractor refused to deliver the keys. The Applicant also 

stated that the “CAO never asked in follow up [sic] and never instructed action” 

so he considered himself to be the “scapegoat”. The Applicant further explained 

that he never received an official request from the CAO to withdraw the keys 

from the canteen contractor or to change the keys. The Applicant stated inter alia 

that: 

[the canteen contractor] used to come daily at 5:00am to the school 

to operate the water pumps for the camp. He was the canteen 

contractor and had the keys. Now when the keys were changed he 

still comes into the school over the roof and no one can stop him. 

He no longer operates the canteen but now no canteen is available 

at the school as [the canteen contractor] does not allow it … The 

school attendant now comes at 6:00am to operate the water pump. 

[The canteen contractor] allows this to happen and observes the 

operation. 

* * * * 

[…] the circumstances existed prior to my acting appointment [sic] 

and only demolition uncovered more irregular wires. No theft 

however from the school meter was witnessed. Holding me 

responsible to things that pre-existed that I knew nothing about is 

not correct. I have within my limits and with the knowledge of 

CAO attempted to safe guard the installation as much as possible. 

(Emphasis added) 
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45. The Applicant further explained in his rejoinder that the electricity wire 

connections made by the canteen contractor were “irregular connection[s] [but] 

not illegal [and that] the wires are still there. He added that the canteen contractor 

has had access to the school for the last 12 years with the knowledge of the “Ex-

Area Officer, [the] current CAO, [the] Area Education Officer, two CSOs and the 

three previous Head Teachers” and that no one ever asked the Applicant to take 

any action against this practice. The Applicant also stated that the canteen 

contractor had “influence over the whole camp” and that he still enters the school 

at will. The Applicant explained that there is no new canteen contractor and that 

there will be none as long as the canteen contractor is around as the latter will not 

“allow” this to happen. 

46. The evidence in the file, as detailed above, indicates that unauthorised 

connections had been made to the school’s electrical supply by the canteen 

contractor and that the Applicant did not demonstrate sufficient diligence to 

protect the Agency’s premises and property from this abuse. While it may be true 

that such connections existed before the Applicant’s appointment as Acting Head 

Teacher, this does not justify his inaction to remedy the irregular situation upon 

his appointment since the investigation demonstrated that he was well aware of 

the unauthorised connections.  

47. Furthermore, the Applicant’s explanations that it is a “common practice” 

for canteen contractors to have keys of the school gates and that this specific 

canteen contractor had access to the school with the knowledge of some managers 

in the Agency is no excuse for the Applicant’s inaction and lack of due diligence 

to protect the school premises. The Applicant cannot absolve himself of his 

responsibility of due care by asserting that the canteen contractor received the 

gates’ keys prior to his appointment as Acting Head Teacher. Likewise, the fact 

that no one ever requested the Applicant to take the keys away from the canteen 

contractor or to change the gates’ keys is no excuse for the Applicant not taking 

appropriate actions. Indeed, as the Acting Head Teacher, he should have taken the 

initiative and protected the school from any abuse.  
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48. The Tribunal considers that the Applicant’s own explanations serve to 

prove that he was aware of the abuses committed by the canteen contractor but 

that he considered them “common practice”. It is evident that the Applicant either 

did not consider it his duty to control the Agency’s premises or he was plainly 

afraid to exercise such control vis-à-vis the canteen contractor who seemed to 

have “influence over the whole camp”, as the Applicant states, or who acted at 

times as the school manager, according to the investigation report. It is shocking 

to learn that such a situation existed in an Agency-run school. Salary and other 

benefits come with responsibilities. The Applicant was paid as Acting Head 

Teacher and he should have acted like one. 

49. Having said the above, the Tribunal does not overlook the fact that the 

investigation did not establish that the Applicant’s house and that of his family 

were supplied with electricity from the school as stated in paragraph 26 of the 

investigation report. However, this issue was not the ground for the decision to 

demote and consequently transfer the Applicant to another post. 

50. Based on the findings of the investigation report and the Applicant's own 

admissions in his rejoinder, the Tribunal is satisfied that the facts on which the 

disciplinary measure was based were reasonably established, and would like to 

refer to the United Nations Administrative Tribunal Judgment No. 1022, Araim 

(2001), holding that: 

[T]he Administration is not required to prove its case beyond 

reasonable doubt. It has only to present adequate evidence in 

support of its conclusions and recommendations. Adequate means 

"reasonably sufficient for legal action" … in other words sufficient 

facts to permit a reasonable inference that a violation of law had 

occurred.  

Do the facts amount to misconduct? 

51. The Tribunal finds that the Applicant, as the Acting Head Teacher, had a 

duty of care towards the Agency and its properties which he failed to discharge. 

The investigation report revealed that (i) the Applicant allowed the canteen 

contractor a “free access” to the school and (ii) the Applicant did not take action 

in order to “call the Area Maintenance Engineer and to determine if the cable was 
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supplying electricity out or not”. The evidence shows that the Applicant did not 

demonstrate the level of diligence that the Agency can reasonably expect of a 

head of installation to ensure that its resources and properties are not abused. The 

Tribunal finds that the D/DUA/L was justified to state in his memorandum dated 

6 October 2010 to the DUA/L that “knowing that the canteen contractor was the 

provider of illegal electricity in the camp; knowing that the canteen contractor had 

free access to the school; knowing that illegal wires had been found on a previous 

occasion, [the Applicant] should have done significantly more to protect the 

Agency’s property and resources”.  

52. The Tribunal therefore considers that the Applicant’s dismal lack of due 

diligence to protect the school was inconsistent with the standard of conduct 

expected of him as an Acting Head Teacher. Putting aside the Applicant’s obvious 

lack of management skills, the fact that he did not discharge his duty of care 

towards the Agency’s properties legally supports the characterisation of 

misconduct.  

53. The Tribunal finds that when exercising the Commissioner-General’s 

delegated authority under Area Staff Personal Directive No. A/10/Rev.1 regarding 

disciplinary measures, the DUA/L did not err as a matter of law when stating that: 

The evidence clearly establishes that unauthorized connections had 

been made to the school’s electrical supply by the canteen 

contractor. The evidence establishes that you did not demonstrate 

sufficient diligence to protect the Agency’s premises and property 

from this abuse. As the head of the installation, you had a duty of 

care towards the Agency and its property that you failed to 

discharge. 

It has been decided that you should not remain in charge of an 

UNRWA installation. The decision has been made to re-assign you 

to an Assistant Head Teacher position outside of Mar Elias 

Camp… 

54. The Tribunal is of the opinion that in deciding to demote and consequently 

transfer the Applicant pursuant to the authority delegated to him under Area Staff 

Personnel Directive No. A/10/Rev.1, the DUA/L complied in all respects with the 

requirements of applicable Area Staff Regulation 10.2 and Area Staff Rule 110.1. 

Furthermore, the Tribunal considers that the Applicant's transfer to another 
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school, in itself, did not constitute a disciplinary sanction, but rather was a 

consequence of the Applicant’s demotion. The Applicant’s transfer was thus an 

appropriate administrative decision taken under Area Staff Regulations 1.2 and 

4.3.  

Was the Respondent’s discretionary authority tainted by procedural 

irregularities, prejudice or other extraneous factors, or error of law? 

55. The Tribunal must also consider whether the Respondent’s decision to 

demote the Applicant to the post of Assistant Head Teacher and to transfer him to 

another school was exercised arbitrarily or capriciously, was motivated by 

prejudice or other extraneous factors, or was flawed by procedural irregularity or 

error of law, as held in Assad 2010-UNAT-021. 

56. The Applicant claims that the CAO in coordination with the DUA/L 

wanted to remove him from his position as Acting Head Teacher and that the 

investigation was directed to this aim. He also states that the CAO and the DUA/L 

did not want him to have a post of Head Teacher.  

57. The evidence reveals that the Agency decided to investigate the 

unauthorised electricity connections in the school after having discovered hidden 

electrical wires connected to the school supply of electricity. The hidden electrical 

wires were found during construction works on a new water plant inside the 

school yard. The investigation was not directed against the Applicant. The aim of 

the investigation was to “determine the circumstances and eventual 

responsibilities for an alleged case of illegitimate electric connections found at the 

school”. The Applicant’s misconduct was only established as a result of the 

findings of two separate investigations which were properly conducted by the 

Agency.  

58. Furthermore, the Tribunal notes that while the investigation was being 

conducted and before a decision was made against the Applicant, he was 

appointed to the post of Head Teacher at Kabri School. Therefore, the Applicant’s 

argument that the CAO in coordination with the DUAL did not want him to have 

a post of Head Teacher is unsubstantiated.  
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59. The Applicant also claims that he was not provided with all the supporting 

documents of the investigation report and that such failure on the part of the 

Agency could lead to deciding the case in the Applicant’s favour on “technical 

grounds”. The Tribunal notes that while it is true that the Applicant did not 

receive a copy of each of the witness statements collected during the 

investigation, the disclosure of such statements was not necessary in the case at 

hand as the investigation report accurately summarises all the evidence gathered 

during the investigation. The Tribunal emphasises that the Applicant received an 

unredacted copy of the investigation report as an annex to the Respondent’s reply 

and that he was given the opportunity to file a rejoinder to the reply in which he 

provided his comments in respect of inter alia the investigation report. 

60. The record in the file also indicates that the Applicant’s right of due 

process was respected at every stage of the investigation and the decision-making 

process which led to his demotion and transfer. The case record shows that his 

testimony was taken into consideration during the investigation and that he was 

given the opportunity to provide his comments with respect to the findings and 

conclusions of the investigation before the Respondent’s decision to demote and 

transfer him was made. The evidence also reveals that the DUA/L took into 

account the Applicant’s comments before the decision to demote and transfer him 

was made. The Tribunal thus considers that the Applicant was given due process 

and that there was no procedural irregularity in this respect. 

61. The Applicant is reminded that, as held by the United Nations Appeals 

Tribunal in Hepworth 2011-UNAT-178, the burden of proof rests on him when he 

alleges improper motivation in the exercise of the Respondent’s discretionary 

authority and that he must adduce convincing evidence to substantiate his 

allegations.  

62.  Accordingly, the Tribunal finds that the Applicant has not provided any 

convincing evidence to demonstrate that the decision to demote and transfer him 

was exercised arbitrarily or capriciously, motivated by prejudice or extraneous 

factors, or flawed by procedural irregularity or error of law.  



  Case No.: UNRWA/DT/LFO/2011/01 

  Judgment No.: UNRWA/DT/2013/007 

 

Page 18 of 20 

 Was the Respondent’s decision to demote and transfer the Applicant so 

disproportionate or unwarranted as to amount to an injustice? 

63. As determined by the United Nations Appeals Tribunal in Aqel 2010-

UNAT-040, the level of the sanction falls within the ambit of the Administration 

and can only be reviewed in cases of "obvious absurdity or flagrant arbitrariness". 

64. When considering proportionality, and while recognising the 

Commissioner-General’s broad discretionary power in relation to disciplinary 

matters including the proper sanction for misconduct, the Tribunal takes special 

note of the nature of an applicant’s post. Referring to the conduct of a staff 

member, the United Nations Appeals Tribunal in Haniya 2010-UNAT-024 stated 

at paragraph 34: 

His misconduct is particularly grave in light of the position he held 

[i.e., a position of trust that he failed to respect], and the 

responsibilities he was entrusted with… 

65. The Tribunal finds that the DUA/L was justified in stating in his letter 

dated 6 October 2010 to the Applicant that: 

As the head of the installation, you had a duty of care towards the 

Agency and its property that you failed to discharge. 

66. As Acting Head Teacher, the Applicant was entrusted with the 

responsibility to safeguard the school property and resources from any abuse. He 

failed to discharge his responsibility. The Tribunal thus finds that the Applicant’s 

demotion and consequent transfer from the post of Head Teacher to the post of 

Assistant Head Teacher is a logical and proportionate response to his own actions. 

While the Respondent could have removed the supervisory duties from the 

Applicant and demoted him to a post of teacher based on the recommendations of 

the investigation, he was only demoted to the post of Assistant Head Teacher with 

the same grade and salary as Head Teacher. According to the Respondent, both 

posts, i.e. the post of Head Teacher and the post of Assistant Head Teacher, were 

classified at grade 10 before November 2011.  

67. Having determined that the facts on which the sanction was based have 

been properly established, and that they legally support the characterisation of 
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misconduct on the part of the Applicant, the Tribunal finds that the sanction of 

demoting the Applicant and consequently transferring him to another school were 

not so disproportionate as to amount to an injustice. 

68. In light of the above, the Tribunal concludes that the Respondent’s 

decision to demote the Applicant was properly made in line with the Respondent’s 

broad discretionary power relating to disciplinary matters as well as with the 

applicable Area Staff Regulations, Rules and other related issuances. Furthermore, 

the Tribunal is of the opinion that in line with the Respondent’s broad 

discretionary authority to manage and administer his staff, the consequent transfer 

of the Applicant was a proper exercise of this authority pursuant to the applicable 

Regulations and Rules. 

Is there any legal basis to the remedies sought by the Applicant? 

 

69. Having determined that: 

(i) the facts on which the disciplinary measure was based have been 

reasonably established; 

 

(ii) the facts legally supported the characterisation of misconduct; 

 

(iii) the disciplinary measure was proportionate to the offence; 

 

(iv) the Respondent’s discretionary authority was not tainted by 

evidence of procedural irregularity, prejudice or other extraneous 

factors, or error of law; 

the Tribunal finds that the Applicant’s request for rescission of the Respondent’s 

decision to demote and transfer him has no basis in fact or in law. 
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Conclusion 

70. Given all of the above, the Tribunal finds no merit to this application and 

dismisses it in its entirety. 

 

 

                (Signed)   

 

Judge Bana Barazi 

 

Dated this 4
th

 day of March 2013 

 

 

Entered in the Register on this 4
th

 day of March 2013 

 

 

                (Signed)    

 

Laurie McNabb, Registrar, UNRWA DT, Amman 


