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Introduction 

1. Sami El Tahrawi (the “Applicant”) filed an application contesting the 

decision by the United Nations Relief and Works Agency for Palestine Refugees 

in the Near East, also known as UNRWA (the “Respondent”), not to grant him a 

Special Occupational Allowance (“SOA”). 

2. Upon receipt of the Application, the Respondent indicated, by e-mail to 

the Registrar dated 5 February 2013, that he did not seek leave to participate in the 

proceedings as he considered the Application to be non-receivable. On 24 April 

2013 a case management discussion (“CMD”) was held with the participation of 

the Applicant and his representative. At the CMD, the Applicant submitted that he 

had made an error in his application form in the section listing the date that he was 

notified of the contested decision. If the Applicant's submission was supported by 

evidence, the claim would be receivable. The Tribunal concluded that such a 

finding would in all probability affect the decision of the Respondent as to 

whether he should, in the circumstances, seek leave to submit a reply and to take 

part in the proceedings. 

3. In the circumstances, the Respondent was given leave to submit a reply on 

the issue of receivability. A preliminary hearing was held on 20 May 2013. The 

Applicant gave evidence regarding the circumstances under which he was 

informed of the Respondent's decision. He produced supporting evidence in the 

form of testimony from his supervisor Mr. Zuhair Shahin. The Respondent 

conceded that he was not in a position to challenge the Applicant's evidence and 

the Tribunal notes that this was a sensible concession for the Respondent to have 

made having regard in particular to the fact that the Respondent was unable to 

produce evidence that the Applicant had been informed at an earlier date or at all. 

4. At the end of the preliminary hearing the Tribunal informed the parties 

that its decision was that the claim was receivable and by consent it was agreed 

that there was no need for a separate judgment to be issued on this preliminary 

point, which would be covered in the judgment on the merits of the claim. With 

leave of the Tribunal the Respondent filed a full reply on 30 May 2013. 
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Facts 

5. By inter-office memorandum dated 19 April 2011 the information 

technology staff of the Agency’s  Headquarters in Gaza (“HQG”) wrote to the 

Director of Human Resources (“DHR”) stating: 

We would like to draw your attention to the fact that our current 
SOA converged to zero after the latest salary increase (3%) and 
that the SOA for HQ-Amman and Field Office Jordan was 
reviewed about a year and a half ago while ours at HQ-Gaza was 
not.  
We would like to draw your attention to the below comparators in 
Gaza. 

The memorandum then provided a list of nine organizations and companies 

operating in Gaza before concluding “[y]ou are kindly requested to review the 

SOA for all area IT staff in Gaza.” 

6. By e-mail dated 15 January 2012 to Mr. Hassan El-Arqan, a representative 

of the Area Staff Union for HQG, Ms. Cornelia Moussa, the DHR at the time, 

stated: 

Just to repeat what has been conveyed earlier, i.e. that the case for 
SOA in ISD HQG has not been made. The same applies to GFO 
which has also been consulted. We are not experiencing any 
recruitment and retention problems for ISD staff in Gaza. Based on 
the response we receive to our vacancy announcements our terms 
of employment are attractive and adequate in Gaza. 

7. The e-mail was forwarded by Mr. El-Arqan to the Applicant’s supervisor, 

Mr. Zuhair Shahin but not directly to the Applicant himself.  

8. By e-mail dated 22 March 2012 from Mr. Shahin to Ms. Moussa, and 

copied to and “signed” by five staff members from HQG, including the Applicant, 

the staff members requested a review of the Agency’s decision concerning the 

SOA. The email stated: 

On behalf of HQ, Gaza ISD staff, please not that our SOA request 
for HQG-ISD was declined (as per the attached e-mail). 
 
If you may kindly note: 
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1. The study for HQG-ISD showed that we’re eligible for 
SOA. 

2. Our request came after our SOA converged to zero 
while other fields have been studied twice. 

9. On 27 June 2012, the Tribunal received an application from the Applicant 

contesting the decision not to grant him and his colleagues an SOA. 

10. By e-mail to the Registrar dated 5 February 2013, Lance Bartholomeusz, 

the Chief of the International Law Division, Department of Legal Affairs, 

provided a list of 14 applications, including that of the Applicant, and stated: 

Please find below a list of 14 Applications that the Respondent 
considers non-receivable on the basis that the Applicants failed to 
request decision review in a timely manner. The Respondent does 
not seek leave to participate in the proceedings and considers that 
the Applications could be disposed of in a summary manner.  

11. By Order No. 024 (2013) dated 22 April 2013, this application was 

combined with fourteen other applications that raised identical facts, asserted the 

same claims, and sought the same relief. A CMD was also scheduled and the 

applicants were ordered to confirm whether a series of key dates set out by the 

Tribunal in the Order were correct. If they were, it would indicate that the 

applications were not receivable.  

12. In response to Order No. 024, the Tribunal received requests from 14 of 

the 15 applicants to withdraw their applications. Mr. El Tahrawi was the only 

remaining applicant who did not do so. He stated at the CMD held on 24 April 

2013 that he had not been informed of the decision under challenge until “late 

January” 2012, when his supervisor, Mr. Zuhair Shahin, told him what had been 

decided by management. 

13. He also stated that when preparing his application form he used a template 

supplied by one of his colleagues, and he did not notice that the incorrect date, 16 

January 2013, was inserted at Section III, Question 4 – “The date on which you 

were notified of the decision” – when he signed the form. 
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14. A preliminary hearing was held on 20 May 2013. After hearing evidence 

from the Applicant and his supervisor, the Tribunal ruled that the Application was 

receivable.  

15. The Respondent filed a full reply on 30 May 2013. The Reply was 

transmitted to the Applicant on the same day.  

16. By Order No. 043 (2013) dated 30 May 2013, the Tribunal ordered the 

Applicant to consider whether, given the detailed explanation and factual 

arguments from the Respondent relating to the substantive merits of the case, he 

wished to continue with the proceedings. If he did, the Applicant was ordered to 

submit detailed submissions in response to the Respondent’s contention that the 

claim was not receivable and, even if it was, that it should fail on the merits.  

17. On 10 June 2013, the Applicant filed a Response to Order No. 43 in which 

he submitted that he was contesting an appealable administrative decision because 

he was asking the Tribunal to adjudicate on a question of his rights as a staff 

member under the administrative issuances of the Agency. He also submitted that 

the Agency should consider other factors as part of its SOA policy, including the 

blockade and restriction of movement in Gaza and the fact that the relevant staff 

“do not have many other choices for employment”. The Response was transmitted 

to the Respondent on the day of receipt. 

18. By Order No. 050 (2013) dated 11 June 2013, the Tribunal ordered the 

Respondent to show cause why the Tribunal should not accept the Applicant’s 

submission that his claim was receivable and concerned an administrative 

decision that is alleged to be in non-compliance with the terms of his contract. 

The Respondent was also granted leave to respond to the Applicant’s other 

submissions.  

19. On 19 June 2013 the Respondent filed a Response to Order No. 050 

(2013). The Response was transmitted to the Applicant on 20 June 2013.  
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20. By Order No. 053 (2013) dated 20 June 2013, the Tribunal ordered the 

Applicant to provide any final response to the submissions advanced by the 

Respondent.  

21. On 27 June 2013, the Applicant filed a Response to Order No. 053 in 

which he stated that he had nothing further to add.  

22. After considering the parties’ submissions, the Tribunal noted that the 

Applicant had asserted in his application that a study conducted by the Agency 

showed that he and his colleagues were eligible for an SOA. However, the 

Applicant had not provided precise particulars of the study referred to or evidence 

of its findings. Accordingly, by Order No. 056 (2013) dated 30 June 2013, the 

Tribunal ordered the Applicant to identify which specific study he was referring to 

in his application and provide any documentary evidence in support of his claims. 

23. On 3 July 2013, the Applicant filed a Response to Order No. 055, which 

was transmitted to the Respondent on the same day. The submission did not 

advance the Applicant’s case.    

Applicant’s contentions  

24. The Applicant contends that:  

(i) a request for SOA review was properly filed; 

(ii) an SOA study was initiated by the Department of Human Resources 
and showed that he and his colleagues were eligible for SOA; 

(iii) according to the study the SOA raise should have been approved; 

(iv) SOA in other fields (Headquarters, Amman and Jordan Field Office) 
was reviewed and approved twice; 

(v) because there is a blockade in Gaza he and his colleagues do not 
have many other choices for employment; and 

(vi) given the exceptional circumstances in Gaza, the ability of the 
Agency to recruit and retain staff should not be the sole factor in 
determining whether an SOA is appropriate for Gaza ISD staff.  
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25. The Applicant requests the Tribunal to order an increase to the SOA for 

him and his colleagues “according to the study that was held by 

HRD/compensation”. 

Respondent’s contentions  

26. The Respondent's primary submission is that the Application is not 

receivable because there has been no appealable discretionary administrative 

decision. The Respondent submits that in the event that the Tribunal were to find 

that there was an appealable discretionary administrative decision the Application 

should be dismissed on its merits since the decision to reject the Applicant’s 

request for a review of the SOA was properly effected in accordance with the 

necessary rules regulations and procedures. 

27. Specifically, the Respondent contends that: 

(i) the decision not to grant the Applicant revised SOA was properly 
effected pursuant to the policy of the Agency as set out in a 
memorandum dated 14 June 1996 from the Director of 
Administration and Human Resources to Department/Office Heads 
and in Area Staff Circular No. A/01/2006; 

(ii) with regard to the Applicant’s observation in the memorandum to the 
DHR dated 19 April 2011 that the SOA “converged to zero after the 
latest salary increase” this decrease is within the purview of the 
policy which states that SOA “should be reduced proportionately 
with increases in base salary as a result of salary surveys unless the 
Field Director provides new evidence to support payment of SOA at 
a different level”; 

(iii) no evidence has been proffered to show that the Gaza Field Director 
provided evidence to support payment of SOA at a different level;    

(iv) because SOA is occupation and field specific there is no basis for the 
Applicant’s suggestion of discrimination in relation to other fields 
were SOA was reviewed and approved; and 

(v) the Applicant has failed to produce convincing evidence that the 
Agency’s discretionary decision not to review SOA was exercised 
arbitrarily or capriciously, was motivated by prejudice or other 
extraneous factors or was flawed by procedural irregularity or error 
of law.  

28. The Respondent requests that the Tribunal dismiss the Application.  
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Considerations 

29. The Respondent's primary contention that this application does not raise 

any issue regarding a discretionary administrative decision will not be dealt with 

in any detail in this judgment for two reasons. First, this contention is inconsistent 

with significant aspects of the Reply which in essence confirm that the decision 

was taken pursuant to Area Staff Circular No. A/01/2006. As an administrative 

issuance of the Agency, that circular forms part of the Applicant’s contract and 

terms of appointment according to Article 2 of the Agency’s Statute and the 

Applicant has a right to question whether the Agency’s policy, which affects the 

terms of his remuneration, has been properly applied. Therefore, the claim clearly 

falls within the jurisdiction of the Tribunal, which, in accordance with Article 2 of 

its Statute, is competent to hear and pass judgment on an application filed by an 

individual: 

To appeal an administrative decision that is alleged to be in non-
compliance with the terms of appointment or the contract of 
employment. The terms “contract” and “terms of appointment” 
include all pertinent regulations and rules and all relevant 
administrative issuances in force at the time of the alleged non-
compliance. 

30. The Tribunal's second reason for not dwelling at great length on the 

Respondent's primary submission is that in any event, given the Tribunal's factual 

findings and conclusions, it is unnecessary to do so. 

31. The fundamental issue here is whether the Applicant has been able to 

show that the Respondent's decision was arbitrary or capricious or on the other 

hand that it was motivated by any other impermissible consideration. The 

Respondent’s submission is correct insofar as the Respondent submits that it is not 

for the Tribunal to enact new policies. This would appear to be a reference to the 

contentions advanced by the Applicant that the application of the current SOA 

policy does not factor into the equation the particular hardship and circumstances 

under which he, together with his colleagues, have to work in the Gaza Strip. This 

may well be an argument that should be ventilated, in the correct manner, and 

directed at the appropriate authorities, in order to secure a change in the policy 

considerations to reflect the reality of the working environment of the Applicant 
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and his colleagues, including the question whether the staff members enjoy the 

benefit of mobility from employment with the Agency to any entity in Gaza or 

whether it could reasonably be argued that they are in effect, for all practical 

purposes, a hostage work force. The duty of the Tribunal is to consider the 

application of the current policy and whether it has been properly and fairly 

applied, restrictive though it might be seen by the Applicant and others. 

32. As stated by the Respondent in his Reply: 

The criteria for SOA as set forth in memorandum dated 14 June 
1996 to Field Directors is to enable the Agency to recruit for posts 
or retain their existing incumbents when sufficient evidence exists 
that the established pay levels are not sufficient to attract or retain 
staff whose occupations are in high demand on the local market.  

In the instant case, the DHR determined that the Agency was not 
experiencing any recruitment and retention problems for ISD staff 
in Gaza. 

Conclusion  

33. The Tribunal finds that the Agency complied with the relevant staff 

circular and policy. The Tribunal has not received any evidence to suggest that the 

decision not to review the SOA payable to the Applicant was other than a proper 

exercise of the Agency's discretion. It was not an arbitrary decision nor could it be 

said that the decision was irrational, capricious or otherwise motivated by 

prejudice or other extraneous factors. If the Applicant and others consider that the 

current policy in the staff circular is far too restrictive and results in manifest 

injustice, the issue should be taken up through appropriate internal mechanisms.  

The Tribunal does not have power to enact new policy nor is there evidence that 

may permit the Tribunal to rescind the decision in the Applicant's case on the 

grounds that the practice adopted on this occasion is inconsistent with the relevant 

staff circular and policy. 
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Judgment 

34. The application is dismissed. 

 
 

     (Signed) 
                             _______________________ 

      
                                   Judge Goolam Meeran 

 Dated this 4rd day of July 2013 
 
 
Entered in the Register on this 3rd day of July 2013 
 
  (Signed) 
     ___ 
 
Laurie McNabb, Registrar, UNRWA DT, Amman                         


