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INTRODUCTION 

1. On 12 June 2012, Maisa Thweib submitted an application contesting the 

decision of the United Nations Relief and Works Agency for Palestine Refugees, 

also known as UNRWA (the “Respondent”), to place “a note of misconduct in 

[her] record”. 

2. The application was transmitted to the Respondent on 13 June 2012. 

3. On 28 June 2012, Wisam Al Hasanat submitted an application contesting 

the decision of the Respondent to issue her a written censure and to suspend her 

from duty without pay for one week.  

4. The application was transmitted to the Respondent on 2 July 2012. 

5. On 22 August 2012, Applicant Thweib filed a Motion requesting the 

Tribunal to exclude the Respondent from participating in the proceedings and 

from submitting a reply. The Motion was transmitted to the Respondent on the 

same day by e-mail notifying the Respondent that “[i]f the Judge determines that a 

reply is required you will be notified.” 

6. On 20 September 2012, Applicant Al Hasanat filed a Motion requesting 

the Tribunal to exclude the Respondent from participating in the proceedings and 

from submitting a reply. There was delay in dealing with this Motion.  

7. By Orders No. 044 and 045 (UNRWA/DT/2013) dated 5 June 2013, Her 

Honour Judge Barazi ordered the Respondent to file a response to both of the 

Applicants’ motions by close of business on 19 June 2013. 

8. On 17 June 2013, the Respondent filed his reply to Ms. Al Hasanat’s 

motion and a cross motion requesting leave to participate in the proceedings and 

to file a reply. 

9. On 24 June 2013, after the deadline had expired, the Respondent filed his 

reply to Ms. Thweib’s motion, requesting leave to participate in the proceedings 

and to file a reply. 
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10. Given the common issues of fact and law, by Order No. 063 

(UNRWA/DT/2013) dated 8 July 2013 these two cases were subject to an order 

for combined proceedings. The Tribunal also ordered that the Respondent shall 

not be entitled to take part in the proceedings and that leave is not granted to the 

Respondent to submit replies in these cases. The Tribunal noted that the judgment 

on the substantive merits of these claims would include, as a preliminary issue, 

the reasons for not granting leave to the Respondent to participate in the 

proceedings. 

PRELIMINARY ISSUE 

11. The Respondent was fully aware of the grounds of these complaints when 

the applications were served on him on 13 June 2012 in Thweib and on 2 July 

2012 in Al Hasanat. The grounds of complaint and the arguments in support 

thereof were in essence no different to those set out in the letters each applicant 

sent in response to the letter dated 15 December 2011 from Ms. Sandra Mitchell, 

former Director of UNRWA Operations, Jordan (“DUO/J”).  

12. Furthermore, in their requests for decision review each of the Applicants 

repeated their factual and legal contentions. In the circumstances, the Respondent 

had more than sufficient time to formulate defences, answers and explanations 

and to prepare the replies to both claims. There would have been no need for the 

Respondent to carry out extensive research or enquiry before submitting replies. 

Their excuse of lack of resources is devoid of substance. 

Applicants’ contentions 

13. The Respondent failed to file his reply in compliance with the time limit 

set out in Article 6(1) of the Tribunal’s Rules of Procedure and did not request 

leave of the Tribunal prior to the expiration of the time limit of 30 days. 

Therefore, the question for decision is whether the Respondent should be 

precluded from participating in the proceedings.  

14. The Applicants assert that allowing the Respondent to participate in the 

proceedings, despite the unjustified delay in filing his replies, would not lead to an 
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expeditious and fair disposal of their cases. Such a decision would, in effect, be 

placing the Respondent in a more favourable position than the Applicants, would 

result in a significant delay in the adjudication of the case, would cause additional 

anxiety, and would amount to a denial of justice under the rules. It would serve 

the interests of the Respondent and not the interests of justice and would be 

manifestly unfair to them. 

15. Finally, both applicants argued that: 

If the Respondent allows his rights to pass him by, Articles 14 and 
30 [of the Tribunal’s Rules of Procedure] should not be used as 
tools to preserve the Respondent’s abandoned rights. Accordingly, 
the Tribunal’s discretion in such cases should be exercised 
carefully so as not to contravene the spirit of the rules.   

Respondent’s contentions  

16. The Respondent submits that he failed to file replies in these cases on time 

because:  

…the Agency has insufficient resources to respond to the backlog 
of appeals from the Joint Appeals Board, which accumulated prior 
to and pending the establishment of the Tribunal on 1 June 2010, 
and the backlog of applications to the Tribunal which continues to 
accumulate since its establishment. Specifically, of the six posts 
funded by the regular budget of the United Nations in the 
Department of Legal Affairs, which is counsel for the Respondent 
and prepares the replies, only one post is for staffing matters, the 
Legal Officer, Administrative Law. 

17. In his reply to Ms. Al Hasanat’s Motion, the Respondent submitted that it 

would be in the interests of justice to grant leave to file a late reply, noting that in 

Order No. 053 (UNRWA/DT/2012) the Tribunal stated that “[s]ubmissions on the 

merits of the case from both parties will better equip the Tribunal to render a fair 

and comprehensive judgment.” The Respondent further stated that the application 

of Ms. Al Hasanat was received by the Respondent on 12 July 2012, “at a time 

when the Agency continued to suffer from the noted staffing deficiencies that 

prevented it from submitting timely replies to the backlog of appeals”. The 

Respondent noted that since October 2012, the Agency has been submitting 

replies to new appeals or requesting leave to file late replies within the 30-day 
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time limit prescribed in Article 6(1) of the Tribunal’s Rules of Procedure. Finally, 

the Respondent submitted that the Applicant would suffer no prejudice if leave 

were granted to file a late reply because “the Tribunal is not likely to be in a 

position to consider her appeal on an earlier date”.  

18. In his reply to Ms. Thweib’s Motion the Respondent submitted that a 

delay of one year between the date on which the Application was filed and the 

date by which the Respondent proposed to file a reply, “per se does not amount to 

a ‘denial of justice’”. The Respondent also refuted the suggestion by the 

Applicant that the Respondent would be placed in a better position if leave were 

granted, noting that the Applicant could ask the Tribunal for leave to file 

additional pleadings if necessary. Finally the Respondent rejected the Applicant’s 

“unsubstantiated claim for ‘moral harm and anxiety’”. 

Considerations 

19. The Respondent relies on several cases where the Tribunal waived the 

time limit under Article 6(1) of the Rules of Procedure because it was in the 

interest of justice to do so given the difficulties faced by the Agency in dealing 

with a huge backlog of cases inherited from the former system of internal justice. 

This argument is, on careful analysis, deserving of far less weight than the 

Respondent advocates given the fact that when the former system was abolished 

in July 2009 the Respondent failed to put in place the necessary arrangements to 

deal with appeals. As a general principle the Respondent should not be permitted 

to rely, either wholly, or in part, on his own default to gain the benefit of a 

discretion that may otherwise be available to him under the Tribunal’s Rules of 

Procedure. Furthermore, insofar as some degree of latitude had been granted in 

other cases, the Respondent has overlooked the fact that there were particular 

considerations that necessitated the Tribunal’s approach, as has been pointed out 

by Her Honour, Judge Barazi, in Abu Ruz, Judgment No. UNRWA DT/2012/065: 

…the Respondent’s justification for filing beyond the time limits 
because of “insufficient resources to respond to the backlog of 
appeals from the Joint Appeals Board, which accumulated prior to 
and pending the establishment of the UNRWA Dispute Tribunal on 
1 June 2010 and the backlog of applications to the Tribunal which 
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continues to accumulate since its establishment”, has an expiration 
date – as it is now December 2012.”  

20. The Respondent was not given carte blanche to ignore time limits. In a 

number of judgments the point has been made that time limits have to be 

complied with: Ibrahim, 2010-UNAT-069; Hijaz, 2010-UNAT-055. It follows 

that any request for an extension or waiver of the time limits under the Rules of 

Procedure must be based on cogent reasons and explanations not confined solely 

to general background contextual factors but to factors or reasons relating to the 

particular case so that the Tribunal may have the material necessary to exercise 

discretion as to whether the strict time limit should be waived in a particular case. 

21. The Respondent is reminded that in Wishah, 2013-UNAT-289, the United 

Nations Appeals Tribunal held: “Transparency, equal treatment of the parties and 

the respect to the quoted norm require that a formal motion be introduced when 

there is an attempt to file a late answer.” The Respondent failed to file such a 

motion within the requisite time limit of 30 days. 

22. The Tribunal notes that the applications were served on the Respondent on 

13 June 2012 and 2 July 2012 respectively. It was not until almost a year later, on 

17 June and 24 June 2013, that the Respondent filed motions requesting leave to 

participate in these proceedings and to file late replies. It should be noted that 

these motions were prompted by the Tribunal’s orders of 5 June 2013 (see 

paragraph 7). 

23. Whilst acknowledging the historical factors resulting in the huge backlog, 

the Tribunal has to weigh in the balance the fact that the Respondent has 

repeatedly failed to meet the time limit set out under Article 6(1) of the Tribunal’s 

Rules of Procedure while advancing as a justification the backlog of cases 

inherited from the former system without providing a satisfactory explanation as 

to why they made no attempt to prepare replies on cases from the time the 

previous system was abolished in 2009 to the date when the Tribunal was 

established on 1 June 2010. Nor does it appear from the number of cases to date in 

which the 30 day time limit has been exceeded that they have taken adequate steps 

to meet their obligations under the Tribunal’s Rules of Procedure, which, it should 
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be observed, have been drafted by the Agency. Such a pattern of conduct shows a 

flagrant disregard for the Tribunal’s Rules of Procedure compounded by what can 

only be described as the recitation of a mantra of almost identical arguments and 

submissions to excuse their defaults irrespective of the facts of particular cases. 

24. There is nothing in the explanations and arguments advanced by the 

Respondent in these cases to distinguish them from the scores of other cases in 

which the Respondent has been in default. A request for an extension of time or a 

waiver of the time limits under Article 6 of the Rules of Procedure must contain 

an explanation as to why, in the particular case, the time limit of 30 days has been 

exceeded. The Respondent cannot be permitted to rely on generalised excuses 

such as, for example, a lack of resources,1 as a smoke screen to deflect the 

Tribunal’s attention from examining the real issues; namely, what prevented the 

Respondent from complying with the time limits in these particular cases or from 

requesting an extension of time before the expiration of the time limit.  

25. Article 6(1) of the Tribunal’s Rules of Procedure provides that:  

The Respondent's reply shall be submitted within 30 calendar days 
from the date of receipt of the application by the Respondent in one 
signed original together with annexed documents, which may be 
electronically transmitted. The Respondent who has not submitted 
a reply within the requisite period shall not be entitled to take part 
in the proceedings except with the leave of the Tribunal. 

It is clear that the requirement to file a reply within 30 days of receipt of the 

application is mandatory. It is also clear that if no reply is filed within this period 

the Respondent shall not be entitled to take part in the proceedings. Although the 

Tribunal has discretion to allow the Respondent to take part, there is no obligation 

on the Tribunal to invite or order the Respondent to give reasons as to why they 

should not be barred from taking part in the proceedings. More specifically, whilst 

an applicant may file a motion to exclude the Respondent from taking part, the 

Tribunal’s power to exclude is not dependent on an applicant triggering the 

process. The Tribunal has power, of its own motion, to exclude the Respondent on 
                                                 
1 The Tribunal notes that while the Respondent has repeatedly submitted that it lacks resources to 
respond to replies and that only one post – the Legal Officer, Administrative Law – is for staffing 
matters, from the Tribunal’s experience it appears that at least four different Legal Officers have 
been involved in representing the Respondent.  
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day 31 absent a motion for a waiver of the prescribed time limit set by Article 

6(1). The proper administration of justice requires the observance of time limits 

by the parties and the use by the Tribunal of its powers of enforcement. For my 

part I have come to the considered view that the Respondent has been given more 

than enough leeway and it is time to say enough is enough. 

26. In the absence of a reply within 30 calendar days a strict and proper 

application of Article 6(1) means that the Respondent is automatically excluded 

and the Tribunal may proceed to consider and determine the matter if the Judge 

regards it as appropriate to do so on the basis of the material presented in the 

application. Such a course of action is well within the power of the Tribunal and is 

in keeping both within the letter and the spirit of the law. 

27. In these cases the Respondent has been given the opportunity, by order of 

the Tribunal, to respond to the Applicants’ motions to exclude. Whether the 

Respondent was entitled to be given this opportunity by the Tribunal or whether 

by doing so the Tribunal may, in effect, have given the Respondent a benefit to 

which, by a strict interpretation of Article 6(1) he is not entitled, may be a moot 

point for argument on another day in another case. That said I am obliged to 

consider the response to the Tribunal’s Orders No. 044 and 045 

(UNRWA/DT/2013). It is for this reason that the grounds put forward by the 

Respondent have been considered. For reasons already explained they are far from 

persuasive in this case. 

28. An examination of several cases in which the Respondent is in default 

would support the view that the Respondent has not had sufficient regard, or 

respect, for the judicial processes and the duty of compliance with them and by 

extension has acted with total disregard and disrespect for the rights of staff 

members to receive a timely reply. 

29. The suggestion by the Respondent that the Applicant Al Hasanat would 

suffer no prejudice if the Tribunal were to grant leave to file a late Reply because 

the Tribunal “is not likely to be in a position to consider her appeal on an earlier 
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date” is wholly specious and I decline to accept that line of argument for the 

following reasons: 

(a) It cannot form the basis of an excuse or justification for failure to 

comply with the strict time limits under Article 6(1) of the 

Tribunal’s Rules of Procedure. 

(b) It is disrespectful to, and disregards the legitimate right of the 

Applicants to know, within the legislative time frame, the grounds 

upon which the Respondent is resisting the claim. 

(c) A timeous filing of the reply would have enabled the Applicants to 

assess the merits of their claims and to decide on the various 

options open to them under the Statute and Rules of Procedure, 

including: 

(i) Whether to seek further particulars of the Reply or to ask 
for disclosure of relevant documents; 

(ii) Whether to explore alternative dispute resolution measures; 

(iii) Whether to file a motion for leave to respond or otherwise 
challenge the Reply; 

(iv) Whether to withdraw the claim. 

(d) The importance and significance of the aforementioned options 

should not be underestimated given the fact that a high proportion 

of claims are decided on the basis of the documents and delay in 

complying with the time limits is prejudicial to applicants who are 

deprived of an early opportunity to challenge the Reply and to 

adduce evidence or arguments in rebuttal at an early stage when 

matters are fresh in the minds of witnesses, including those 

involved in the decision-making process. 

(e) Not knowing for several months the grounds upon which the claim 

is being resisted will be a continuing source of anxiety and 

frustration for the Applicants, as it has been in these cases. 
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30. The Respondent has failed to satisfy the Tribunal that his failure to comply 

with the mandatory requirement that his Reply must be submitted within 30 

calendar days under Article 6(1) is excusable and that leave should be granted for 

the Respondent to take part in the proceedings. As stated in Order No. 063 

(UNRWA/DT/2013) dated 8 July 2013, the Respondent is not entitled to take part 

in these proceedings. The Tribunal will now proceed to consider and determine 

the substantive merits of the claims.  

THE SUBSTANTIVE CLAIMS 

Facts 

31. The Applicants participated in a sit-in which took place on 18 and 19 

September 2011. The purpose of the sit-in was to protest against decisions 

allegedly made by the former DUO/J, Ms. Sandra Mitchell in relation to the 

contracts of two senior Area Staff and to extend the term of the General Services 

Committee of the Area Staff Union, which the Applicants and other field staff 

regarded as being in breach of the Statute of the Area Staff Union. Whether this is 

in fact the case or not is not relevant to these proceedings save to the extent of 

explaining what persuaded a significant number of staff members to stage a sit-in. 

32. On 15 September 2011, Applicant Thweib issued a statement calling for a 

sit-in/strike on 18 and 19 September 2011. Following certain representations and 

undertakings given by the Chairperson of the Area Staff Union the striking staff 

went back to work on 19 September. 

33. That evening the Chief, Field Relief and Social Services Program 

(“C/FRSSP”) received a letter of suspension based on what some field staff, 

including the Applicants, considered were false allegations. This apparently 

further aggravated the situation. The C/FRSSP has brought separate proceedings 

against the Respondent which have yet to be determined on their merits. The facts 

and contentions in those cases have not been taken into account in influencing the 

considerations and findings in these cases. It is also important to record that in the 

cases being brought by the C/FRSSP, the Respondent has been given leave to 

validate his late reply and has been permitted to take part in the proceedings, 
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which raises a number of separate and different issues, the facts of which have no 

bearing on the consideration and determinations affecting these cases. As the 

Judge with conduct of these cases I have considered carefully whether there is any 

conflict of interest or reasonable perception of bias such that I should recuse 

myself from considering either these cases or the cases brought by the C/FRSSP. I 

have concluded that there is no such conflict nor could it reasonably be said that 

there is or may be actual bias or the perception of bias. 

34. On 15 December 2011, Ms. Mitchell, the DUO/J, wrote to each Applicant 

notifying them of the primary findings of an investigation into the events of 18 

and 19 September 2011, specifying a series of findings adverse to the Applicants, 

indicating that they constituted serious misconduct, and inviting them to submit 

comments in writing by close of business on 21 December 2011. The letters are in 

more or less identical terms and form a central platform of the criticisms advanced 

by the Applicants. Therefore the content of the letters is recorded in full in this 

judgment. The letters stated: 

As you are aware, the Agency has undertaken an investigation into 
your alleged involvement in a protest action held on 18 and 19 
September 2011 outside the Jordan Field Office (JFO) main gate. 
Specifically, it was alleged that you abused your position with the 
Agency to intimidate staff to participate through oral threats and 
mobile phone text messages; that recipients of UNRWA services 
including Special Hardship Cases were told to join the sit-in or 
have their food rations and other services withheld; that volunteers 
in the Community Based Organisations (CBO) were told to join the 
sit-in or have their funding cut; and that you had contacted the 
media regarding the protest action. During the course of the 
investigation you were interviewed on [5 October (Al Hasanat); 13 
October (Thweib)] and were informed of the allegations. 

The investigation has been completed. The primary findings and 
related evidence of the investigation are summarized as follows: 

1. On 18 and 19 September 2011, you personally participated 
in a protest action outside the JFO main gate. During your 
interview with the investigators, you confirmed that you 
joined the protest and admitted to [helping orchestrate the 
protest, under the direction of Ms. Maisa Thweib, by 
distributing a document to your colleagues calling for the 
protest action (Al Hasanat); organizing the protest and 
drafting the statement circulated to staff calling for the 
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protest action. In addition, you admitted that you called a 
number of staff to solicit their support for the protest. These 
findings are further supported by witness statements 
(Thweib)]. The investigation also found that the majority of 
staff members that joined you in the protest were your 
colleagues from the Relief and Social Services Department. 
In addition, the protest took place in a public forum, was 
observed by Jordanian police, and received coverage by 
local media. 

2. With regard to the allegations of abuse of power against 
you, specifically that you used your position with the 
Agency to intimidate staff, beneficiaries and CBOs into 
joining the protest, the investigation concluded that there is 
insufficient evidence to substantiate these. Accordingly no 
action will be taken against you with respect to any 
allegations as they pertain to abuse of power. 

3. Nonetheless, the investigation found that by participating in 
the protest you failed in your obligation under Area Staff 
Regulation 1.1 to regulate your conduct with the interests of 
the Agency only in view. 

4. Further, Area Staff Regulation 1.4 requires that you 
conduct yourself in a manner befitting your status as an 
employee of the Agency and consistent with the proper 
discharge of your duties. The investigation noted that by 
[participating in and helping to organize the protest (Al 
Hasanat); organizing and participating in the protest 
(Thweib)] you engaged in conduct that is incompatible with 
the proper discharge of your duties with the Agency. 

As they stand and in the absence of convincing evidence to the 
contrary, the investigation findings support the conclusion that 
your actions constitute serious misconduct warranting severe 
disciplinary measures up to and including summary dismissal. [I 
note that you have resigned from your position with UNRWA as of 
1 November 2011 (Thweib).] The Agency wishes to make a fully 
informed and fair decision on this matter and to ensure due 
process. In this regard, I give you a final opportunity to respond to 
the allegations against you, the findings from the investigation and 
any other matter you consider relevant. If you wish to take 
advantage of this opportunity, please submit your comments to me 
in writing by close of business on 21 December 2011. 

35. The Tribunal notes that in the concluding paragraph of this letter is a 

statement of the Agency’s intention to make a fully informed and fair decision 

and “to ensure due process". One of the primary tasks of the Tribunal in this case 
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is to question whether in fact the Applicants were accorded due process. They say 

they were not. What are the facts? 

36. Applicant Al Hasanat responded on 21 December 2012 confirming that 

she received the letter on the 18th and describing her response as being shocked to 

have been informed that her actions “constitute serious misconduct warranting 

severe disciplinary measures up to and including summary dismissal". She also 

protested at the inadequate notice given for her response and the failure to provide 

her with sufficient evidence to allow her to submit what she described as a 

meaningful rebuttal. Finally she identified instances of due process violations. 

37. Applicant Thweib responded to Ms Mitchell's letter on 21 December 2012 

confirming that she received it on the 20th. She protested at the inadequate notice 

and the lack of sufficient information with reference to the investigation report 

which inhibited her from providing a considered response. She also complained 

that her rights to due process were not observed. 

38. Both applicants admitted that they had participated in the sit-in. However, 

there was one essential difference between their roles in that Applicant Thweib 

admitted her role in organizing the sit-in. Their comments in defence of the role of 

the C/FRSSP are not relevant to the issues to be decided in these cases. They have 

not been taken into account. Both applicants identified a number of similar 

concerns regarding due process and advanced other contentions as follows: 

 (a) the sit-in did not take place in a public forum as alleged but inside 

the Agency's premises. 

 (b) The suggestion that they have somehow been complicit in inviting 

the police or the media was disingenuous. It was simply untrue.  

 (c) Their conduct in participating in the sit-in was not in violation of 

Area Staff Regulation 1.1 as alleged nor was it conduct properly to 

be considered as incompatible with the proper discharge of their 

duties. On the contrary it was their case that the sit in was peaceful 
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and a lawful means of expressing what appeared to them to be an 

abuse of power by Ms. Mitchell, the DUO/J.  

 (d) If participation in a strike was properly to be regarded as a 

disciplinary offence then an even-handed approach should have 

been taken in that all staff who had taken part in sit-ins in the 

Jordan Field Office in the past and since Ms. Mitchell assumed 

duties as DUO/J should have similarly been disciplined. They were 

not.  

39. In letters dated 4 January 2012 Ms. Mitchell informed both applicants that 

she had given careful consideration to the responses and had extensively reviewed 

the investigation file. Based on the evidence in the investigation file, as well as the 

Applicants’ submissions and admissions, she concluded that the Applicants 

engaged in misconduct by failing to uphold standards of conduct specified in Area 

Staff Regulations 1.1 and 1.4 in that they did not regulate their conduct with the 

interests of the Agency only in mind. She added what the Applicants regarded as a 

new point: that they failed to utilize established internal mechanisms to address 

their concerns without specifying what these mechanisms were. 

40. It is to be noted that whilst stating that she had given careful consideration 

to their responses Ms Mitchell ignored the Applicants’ complaints of breaches of 

due process. 

41. By letters from Ms. Mitchell dated 4 January 2012, the Applicants were 

informed as follows: 

(i) Ms. Thweib was informed that since she was no longer employed 

by the Agency, the matter would not be further pursued. However, 

the “outcome of this investigation” and “follow up 

correspondence” would “remain on record”. 

(ii) Ms. Al Hasanat was informed that the letter would serve as a 

written censure for misconduct and would be placed in her official 

status file. In addition she would be suspended without pay for a 
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period of one week with effect from 8 January 2012. These 

sanctions were accompanied by a warning that should her conduct 

again be the subject of complaints, appropriate action would be 

taken including the imposition of additional disciplinary measures. 

She was advised of her right to seek a review of the decision under 

the provisions of Area Staff Rule 111.2.  

42. The Applicants each submitted an appeal to the Tribunal contesting the 

respective decisions contained in the letters from Ms. Mitchell dated 4 January 

2012.  

Considerations 

Due Process 

43. The first element to consider before determining whether the facts on 

which a disciplinary sanction was based were reasonably established is whether 

the fact-finding exercise was conducted as part of a fair process which would 

include, as a core principle, the fundamental right to due process. It would be 

irrational for a public body to argue that information obtained in breach of due 

process can be relied upon to justify the imposition of a disciplinary sanction. 

44. Both of the Applicants raised serious concerns about the process leading to 

the issuance of Ms. Mitchell’s letters of 15 December 2011 that accused them of 

serious misconduct, and the lack of consideration for due process in the content of 

the letter itself. Specifically the Applicants each expressed their concern that: 

(a) the allegations referred to in the letter were made against the 

C/FRSSP rather than against them; 

(b) they participated in the investigation based on the understanding 

that they were being considered and treated as witnesses rather 

than subjects of the investigation; 

(c) at no point during the interview they participated in as part of the 

investigation were they informed that there were any allegations 
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against them and, indeed, they were not aware of any allegations 

against them until receipt of the letter of 15 December 2011; 

(d)  the Agency provided “short notice” for responding to the letter of 

15 December 2011 given that Ms. Al Hasanat received the letter on 

18 December and Ms. Thweib received it on 20 December; 

(e) there was no opportunity to obtain legal advice given the short 

notice and the fact that the Legal Officer (Staff Assistance) had 

recently left the Agency without arrangements for a replacement; 

and 

(f) there was insufficient information provided on the outcome of the 

investigation: the investigation report itself, on which the 

conclusions were apparently based, was not provided, nor was 

sufficient evidence presented to enable the Applicants to provide a 

meaningful response.    

A. The investigation 

45. The letters to the Applicants from Ms. Mitchell dated 15 December state 

that the Agency undertook an  investigation into: 

…your alleged involvement in a protest action held on 18 and 19 
September 2011 outside the Jordan Field Office (JFO) main gate. 
Specifically, it was alleged that you abused your position with the 
Agency to intimidate staff to participate through oral threats and 
mobile phone text messages; that recipients of UNRWA services 
including Special Hardship Cases were told to join the sit-in or 
have their food rations and other services withheld; that volunteers 
in the Community Based Organisations (CBO) were told to join the 
sit-in or have their funding cut; and that you had contacted the 
media regarding the protest action. 

46. While the letter suggests that the Applicants were aware of the nature of 

the investigation and that they were informed of these allegations when they were 

interviewed during the course of the investigation, as outlined above, the 

Applicants disputed these claims in their response letters, their requests for 

decision review, and their applications to the Tribunal.  
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47. In Judgment No. 1246, Sokoloff (2005), the United Nations Administrative 

Tribunal underlined the importance to be placed on respecting due process rights, 

adding that protection, which in that case was under the provisions of 

UNDP/ADM/97/17, begins as soon as a person is identified as a possible 

wrongdoer. He is to be accorded due process which includes being notified of the 

allegations in writing. The Administrative Tribunal endorsed its decision in 

Judgment No. 1058, Ch’ng (2002), which stated that in some cases, where 

procedural irregularities occurred at an early stage, they have a direct impact on 

the decisions in the following stages and may not be retroactively cured. 

48. In Sokoloff, the Administrative Tribunal further stated at paragraph V that: 

…the assurances of due process and fairness, as outlined by the 
General Assembly and further developed in the rules of the UNDP, 
mean that, as soon as a person is identified, or reasonably 
concludes that he has been identified, as a possible wrongdoer in 
any investigation procedure and at any stage, he has the right to 
invoke due process with everything that this guarantees. Moreover, 
the Tribunal finds that there is a general principle of law according 
to which, in modern times, it is simply intolerable for a person to 
be asked to collaborate in procedures which are moving contrary to 
his interests, sine processu. 

B. Right of response to the findings  

49. As outlined at paragraph 44 above, in addition to their concerns about the 

investigation process through which the facts were purportedly established, the 

Applicants also expressed concerns about the circumstances under which they 

were provided with an opportunity to respond to the Agency’s findings. In Abdel 

Khaleq, Judgment No. UNRWA/DT/2013/022, this Tribunal observed that the 

legal and administrative framework governing the imposition of disciplinary 

measures on Area Staff at UNRWA at the time material to that case was largely 

silent on the rights of staff members subject to such measures, and the specific 

procedures that should be followed to ensure due process and natural justice. The 

Tribunal notes with concern that this remained the case at the time of the events 

relevant to these cases, and remains the case today. In the absence of specific 

Regulations, Rules and/or issuances setting out such rights and procedures, the 

Tribunal relied, in Abdel Khaleq, on general principles of law as well as by 
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analogy to the rights afforded to staff members elsewhere within the United 

Nations system.  The Tribunal concluded that:   

While the Agency is free to adopt its own Regulations, Rules and 
issuances governing the conditions of employment, rights and 
obligations of staff members, there are certain core rights, 
particularly those arising out of the principles of due process and 
natural justice, that cannot be denied, either by omission or explicit 
decree.  

50. Specifically, staff members of the Agency who are accused of misconduct 

are entitled to a number of due process rights, which include: 

(a) the right to be notified in writing of the charges they have to meet; 

(b) the right to be provided with a copy of the documentary evidence 

against them, including the reports of any Fact Finding or 

Investigation Committee; 

(c) the right to be given a reasonable amount of time to respond to the 

findings against him or her, taking into account the seriousness of 

the allegation and the complexity of the evidence;2 and 

(d) to be advised of the right to have a staff member, ex-staff member, 

or staff union representative to assist the staff member in the 

preparation of their response to the findings. The staff member 

should also be provided with information about any independent 

services and resources of the Agency in this regard.  

C. Were the Applicants’ submissions and concerns adequately considered and 

addressed by the Agency before making its decision? 

51. It is a matter not simply of surprise but of concern that in her decision 

letters of 4 January 2012, claiming to have given careful consideration to the 

responses, Ms. Mitchell did not address the concerns set out at paragraph 44 

                                                 
2 The time limit for staff members to respond to a finding of misconduct should take into account 
the date of delivery of the letter accusing the staff member of misconduct. If the letter cannot be 
successfully delivered to the staff member on the date the letter is signed and the deadline set, the 
letter should be reissued with a revised date and deadline. Alternatively, deadlines should run from 
the date the staff member receives the letter.    
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above regarding due process breaches. This is notwithstanding the fact that the 

final paragraph of her letters dated 15 December 2011 state: 

…the Agency wishes to make a fully informed and fair decision 
on this matter and to ensure due process. In this regard I give 
you a final opportunity to respond to the allegations against you, 
the findings from the investigation, and any other matter you 
consider relevant. 

The Tribunal finds that, based on the documents, the facts are not capable of any 

other interpretation than that these words are another example of a mantra recited 

from a standard letter without any thought being given to its proper meaning and 

the application of the underlying principles in these particular cases. 

52. In order to comply with requirements of due process, the right to respond 

to findings or allegations against a staff member must be meaningful. The Agency 

cannot simply rely on a standard line in a template letter and then ignore 

important arguments made by a staff member in their defence in a particular case. 

While the Agency is not obliged to respond to every individual point raised by a 

staff member, where a staff member has raised serious concerns about the process 

through which facts were purported to be proven, or the evidence on which those 

facts are based, the Agency should address those issues head-on, and provide the 

staff member with a meaningful explanation as to why the contentions are not 

accepted. Without such information, a staff member has incomplete information 

as to why they were sanctioned in the face of what they might regard as cogent 

and persuasive arguments that they should not have been. The decision review 

process, if utlised, is also diluted and rendered less meaningful because the staff 

member has incomplete information on which to base their request. In this case, 

the Applicants’ concerns about due process were repeated in the requests for 

decision review which they submitted. As previously observed they received no 

response from the Deputy Commissioner-General. As such, the Applicants have 

yet to receive any response to the legitimate concerns they raised. 

53. The inescapable inference to be drawn from Ms. Mitchell's failure in her 

letter of 4 January 2012 to address the due process breaches identified by the 

Applicants is that those criticisms are well-founded. The Applicants have 
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carefully articulated their concerns and if Ms. Mitchell had a proper response, 

knowing that due process is a core value to be observed within the United Nations 

system, it is inconceivable that she would not have rebutted those allegations. The 

Tribunal finds that the decisions of the Agency communicated to the Applicants in 

letters dated 4 January 2012 are tainted by breaches of due process, both in the 

conduct of the investigation, and in the lack of a meaningful opportunity to 

respond to the investigations findings, and cannot stand.  

Was any misconduct established? 

54. In Ms. Mitchell’s letters to the Applicants dated 15 December 2011 and 4 

January 2012 it appears that she concluded that the sit-in action in which the 

Applicants participated was illegal or illegitimate, and therefore their participation 

was in contravention of their obligations under Area Staff Regulations 1.1 and 

1.4, because “the protest took place in a public forum, was observed by Jordanian 

police, and received coverage by local media.”  

55. Area Staff Regulation 1.1 provides: 

Staff members, by accepting appointment, pledge themselves to 
discharge their functions with the interests of the Agency only in 
mind.  

56. Area Staff Regulation 1.4 provides: 

Staff members shall conduct themselves at all times in a manner befitting 
their status as employees of the Agency. They shall not engage in any 
activity that is incompatible with the proper discharge of their duties with 
the Agency. They shall avoid any action and in particular any kind of 
public pronouncement which may adversely reflect on their status, or on 
the integrity, independence and impartiality which are required by that 
status. While they are not expected to give up their national sentiments or 
their political and religious convictions, they shall at all times bear in mind 
the reserve and tact incumbent upon them by reason of their employment 
with the Agency.  

57. The Applicants contest the Agency’s finding that the sit-in took place in a 

public place, both stating in their applications to the Tribunal that the sit-in 

occurred within the Jordan Field Office premises. In addition, the Applicants 

denied in their responses to the 15 December 2011 letter, in their requests for 
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decision review, and in their applications to the Tribunal that they contacted the 

media or the Jordanian police to encourage or otherwise to procure their 

attendance. As previously noted the Applicants were not supplied with the 

investigation report, or even the part of the investigation report relating to their 

alleged conduct. Nor did the Agency present or refer to any particular evidence on 

which its findings in relation to the apparent aggravating factors were based. In 

the absence of such evidence, the Tribunal concludes that the findings were not 

reasonably established and are unsustainable in law.  

58. The Agency having conceded that the allegation of abuse of power was 

not established, and the Tribunal having found that the Agency failed to provide 

or even refer to the evidential basis for its findings in relation to the location of the 

sit-in and the presence of media and police, the only remaining issue is the 

Applicants’ organization of and participation in the sit-in. The Tribunal notes that 

the Applicants have not, at any stage, denied that they engaged in such conduct.  

59. The first point to make is that the Applicants were never charged with or 

investigated for committing a breach of Area Staff Regulations 1.1 and 1.4 or any 

other Regulation. The second point is that the Agency does not have a specific 

regulation or rule covering sit-ins or strikes, therefore, they did not or could not 

have broken any specific rule and it would appear that since the investigation did 

not unearth any specific act of misconduct on the part of the Applicants they were 

held to be liable under the catch all general provisions of Area Staff Regulations 

1.1 and 1.4. In any event, the Respondent breached due process. This constitutes a 

material irregularity in the disciplinary process. Accordingly it cannot be said that 

the facts on which the sanctions were based had been reasonably established. 

Furthermore it does not follow that in spite of the fact that there is no specific 

regulation, rule or written policy, that participating in or organizing a peaceful sit-

in or strike is itself inconsistent with the role and functions of the Applicants as 

staff members. What, if any, are the international norms which may assist the 

Tribunal in determining this issue?  
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60. The right to strike is a human right enshrined in the International Covenant 

on Economic, Social and Cultural Rights (“ICESCR”). Article 8(1) of the 

ICESCR states: 

The State Parties to the present Covenant undertake to ensure: 

[…]  

(d)  The right to strike, provided that it is exercised in conformity with 
the laws of the particular country.   

61. The ICESCR was adopted by the United Nations General Assembly 

pursuant to GA Resolution A/RES/21/2200 of 16 December 1966. The Tribunal 

considers that the rights set out in international human rights instruments adopted 

by the General Assembly form part of the basic minimal rights to be accorded to 

staff members of the United Nations, regardless of the country in which the staff 

members reside and the specific labour laws applicable in that state.  

62. While the right to strike is not absolute, and this right may be regulated 

within certain bounds or limitations, no such limitations are provided for within 

the Agency’s Regulations, Rules or issuances.  Area Staff Regulations 1.1 and 1.4 

must be read with underlying principles of freedom of association and labour law 

in mind.  

63. Area Staff Rule 108.1(2) provides: 

Unions shall have as their purposes the promotion and 
safeguarding of the rights and welfare of staff, having regard 
always to the functions and objectives of the Agency.  

The Applicants and the sit-in participants appear to have been concerned that the 

Area Staff Union (a) was not safeguarding the rights and welfare of two of their 

colleagues; and (b) had an expired mandate. As previously stated, the validity of 

those concerns are not the concern of this judgment. Suffice it to say, the sit-in 

participants appear to have had concerns that they felt could not be resolved 

except through a collective protest action. The International Labour 

Organization’s Committee on Freedom of Association has acknowledged a right 

to strike action noting that it is one of the “principal means by which workers and 

their associations may legitimately promote and defend their economic and social 
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interests.”3 The Committee on Freedom of Association has also stated that 

“legitimate exercise of the right to strike should not entail prejudicial penalties of 

any sort.”4 The Tribunal finds that the Agency failed to establish that the sit-in 

was an illegitimate exercise of the internationally recognized right to strike and 

assemble peacefully.  

Conclusion  

64. The Tribunal finds that the Agency breached the Applicants’ right to due 

process and also failed to establish the facts on which its accusations of 

misconduct were based. In deciding the appropriate remedies in this case the 

Tribunal has considered the principles of fairness and due process as recognized 

by the General Assembly of the United Nations. In Article 7 of General Assembly 

Resolution A/RES/48/218 B of 12 August 1994 the General Assembly requested 

the Secretary-General to ensure: 

…that procedures are also in place that protect individual rights, 
the anonymity of staff members, due process for all parties 
concerned and fairness during any investigations; that falsely 
accused staff members are fully cleared […] 

65. Having been falsely accused of “serious misconduct warranting severe 

disciplinary measures up to and including summary dismissal” the Tribunal is 

cognizant of its responsibility to ensure that the Applicants are fully cleared of 

any charges against them, and, crucially, any adverse consequences that might 

arise from those charges, and that they are compensated for any distress caused by 

the accusations against them and the improper process followed by the Agency. 

REMEDIES 

Moral damage 

66. The Tribunal is satisfied that the Applicants were distressed not only on 

receipt of the letter or 15 December 2011 but also when it became apparent on 

receipt of Ms. Mitchell's decision letter of 4 January 2012 that they were unfairly 

                                                 
3  Bernard Gernigon, Alberto Odero and Horacio Guido, ILO Principles Concerning the Right to 
Strike (Geneva: International Labour Organization, 1998), p 11.  
4 Ibid.  
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treated in breach of due process and in a cavalier way in which their concerns 

about due process breaches were simply brushed aside. To compound matters, 

when the Agency had an opportunity to put matters right following requests for 

decision review there was no response whatsoever from the Deputy 

Commissioner-General. The distress experienced by the Applicants is genuine and 

is amply demonstrated in their communications to the Agency and to the Tribunal. 

The threat of the extreme sanction of termination of employment as indicated in 

Ms. Mitchell’s letter of 15 December had a greater impact on Ms. Al Hasanat who 

was and still is employed by the Agency whereas Ms. Thweib resigned in protest 

at her treatment on 10 August 2011. The differential impact is reflected in the 

levels of award to each applicant. 

JUDGMENT 

67. The claims brought by Maisa Thweib and Wisam Al Hasanat succeed. 

IT IS ORDERED THAT: 

68. The decisions imposed on each applicant by Ms. Mitchell's letter dated 4 

January 2011 are hereby rescinded. 

69. Ms. Al Hasanat: 

(i) The written censure for misconduct as well as all reference to 

misconduct in relation to this incident be expunged from her 

official status file and should not be referred to her detriment in her 

future employment with the Agency whether in matters of 

promotion or otherwise. 

(ii) The Respondent is ordered to pay to Ms. Al Hasanat a sum equal to 

the salary she lost while she was suspended without pay for one 

week. 

(iii) The Respondent is further ordered to pay to Ms. Al Hasanat the 

sum of USD 6,000 as moral damages. 
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70. Ms. Thweib: 

(i) Any reference to misconduct including the outcome of the 

investigation and the follow-up correspondence as indicated in Ms. 

Mitchell's letter or 4 January be expunged from the records and not 

to be relied upon should the Applicant seek to be re-employed by 

the Agency nor should it be mentioned in any reference to be 

provided in respect of Ms. Thweib to any person, Agency, or body 

whether within or outside UNRWA. 

(ii) The Respondent is ordered to pay to Ms Thweib the sum of USD 

3,000 as moral damages. 

71. The above sums are to be paid within 60 days of the date this Judgment 

becomes executable during which period the US Prime Rate applicable as at that 

date shall apply. If the sum is not paid within the 60-day period, an additional five 

per cent shall be added to the US Prime Rate until the date of payment.  

       
 
 
 
                                                                                                   (Signed) 

  ______________________________ 
 

Judge Goolam Meeran 
Dated this 15th day of July 2013 

 
 
Entered in the Register on this 15th day of July 2013 
 

(Signed) 
__________________________________ 
 
Laurie McNabb, Registrar, UNRWA DT, Amman 
 
 
 


